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Other issues 

Natural persons  

The ALRC, NSWLRC and VLRC recommend that the cause of action only be available to 
individuals—as opposed to the broader concept of ‘legal persons’ which would extend to 
corporations amongst others—and provide explanations as to why the cause should be so limited.   

In explaining its recommendation the ALRC, for example, cites ‘notions of individual autonomy, 
dignity and freedom’166 and chapter 7 of its Report ‘describes the reasons why privacy law are 
restricted to individuals, and supports the view that it is not appropriate to extend privacy 
protection to corporations and other commercial entities.’167  The approach taken by the law 
reform commissions follows the model provided for by Canadian and US law, and is consistent 
with comment from the High Court of Australia.168   

16. Should any proposed cause of action be restricted to natural persons? 

Deceased persons  

The ALRC, NSWLRC and VLRC each recommend that their proposed privacy causes of action 
should be restricted to living persons (or, that estates of deceased persons should not have the 
capacity to bring proceedings).  The NSWLRC draft bill, for example, provides that ‘a cause of 
action for the invasion of an individual’s privacy ... does not survive the individual’s death.’169   

The NSWLRC, in explaining its preference for this ‘simple general rule’, referred to the need for 
such reforms to be consistent with the law relating to the effect of death on other causes of 
action in all Australian jurisdictions.  The VLRC explained that ‘the rationale for excluding 
deceased persons from a right of action for defamation or privacy is that deceased persons 
cannot suffer any insult to reputation or dignity and cannot incur the injury to feelings and mental 
distress that flows from these insults.’170 

17. Should any proposed cause of action be restricted to living persons?  

                                                      
166 ALRC Report at 2576.   
167 Ibid.   
168 See, eg, Australian Broadcasting Corporation v Lenah Game Meats (2001) 208 CLR 199 at [43] 
(Gleeson CJ) and at [126] (Gummow and Hayne JJ).  
169 See NSWLRC draft bill at cl 79.  Compare ALRC at 2576 and rec 74–3(a). 
170 VLRC Report at 166.  



 
 

 
 

Issues Paper — A Commonwealth Statutory Cause of Action for Serious Invasion of Privacy 
 49 

Limitation of action 

The NSWLRC proposed that, to ensure consistency with elements of defamation law, there be a 
limitation period of one year from the date of the relevant conduct, which could be extended by 
the court to three years.  The VLRC recommends a three-year limitation period to be consistent 
with causes of action for personal injuries, and with the outer limit of defamation proceedings.171  

18. Within what period, and from what date, should an action for serious invasion of privacy be 
required to be commenced?   

Jurisdiction of courts 

Jurisdiction to hear cases on a new statutory cause of action could be conferred on the Federal 
Court, the Federal Magistrates Court or State and Territory courts.172   

19. Which forums should have jurisdiction to hear and determine claims made for serious 
invasion of privacy?173  

Representative proceedings and class actions  

Class actions are a legal mechanism through which multiple, smaller, similar claims can 
economically be assembled together and heard together by a single court as part of a single set 
of legal proceedings.  Part IVA of the Federal Court Act 1976 (Cth), for example, allows for 
‘representative proceedings’.  Other jurisdictions have similar provisions to those found in the 
Federal Court Act, and State and Territory Supreme Courts often have particular rules to allow for 
the efficient management of matters where plaintiffs or defendants have common interests or 
common issues.  

Particular requirements often apply to such proceedings.  The Federal Court provisions for 
‘representative proceedings’ may be used where:  there be at least seven persons with a claim 
against the same person;  those claims arise out of similar or related circumstances;  and those 

                                                      
171 VLRC Report at 166-167.  
172 If a Commonwealth cause of action were created, this would not necessarily preclude a State or 
Territory court being given jurisdiction to hear cases brought under that Commonwealth legislation.  
173 This question is usefully considered in light of any answer that may be given to the question asked 
above (at page 45-46) as to a limitation upon the amount of damages payable for non-economic loss 
under such a cause of action. 
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claims give rise to a substantial common issue of law or fact.174  There are also often particular 
requirements regarding how representative actions are pleaded, how settlements may be arrived 
at, and generally how such proceedings are managed by the Court.   

Class action rules may have particular application in respect of claims that may arise under a 
statutory cause of action for serious invasion of privacy, as acts which could invade an 
individual’s privacy may also invade the privacy of others.   

                                                      
174 See, eg, Federal Court Act 1976 (Cth) section 33C(1). 
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Recommendation 74–5    To address a serious invasion of privacy, the court should be empowered to 
choose the remedy that is most appropriate in the circumstances, free from the jurisdictional constraints that 
may apply to that remedy in the general law.  For example, the court should be empowered to grant any one 
or more of the following:  

(a) damages, including aggravated damages, but not exemplary damages;  

(b) an account of profits;  

(c) an injunction;  

(d) an order requiring the respondent to apologise to the claimant;  

(e) a correction order;  

(f) an order for the delivery up and destruction of material; and  

(g) a declaration. 

Recommendation 74–6    Federal legislation should provide that any action at common law for invasion of a 
person’s privacy should be abolished on enactment of these provisions. 

Recommendation 74–7    The Office of the Privacy Commissioner should provide information to the public 
concerning the recommended statutory cause of action for a serious invasion of privacy.175 

 

                                                      
175 The former Office of the Privacy Commissioner was integrated into the Office of the Australian 
Information Commissioner (OAIC), which was established under the Australian Information Commissioner 
Act 2010 (Cth), on 1 November 2010.  The OAIC is an independent statutory agency headed by the 
Australian Information Commissioner.  The Information Commissioner is supported by two other statutory 
officers:  the Freedom of Information Commissioner and the Privacy Commissioner.  For further 
information, please see the OAIC website at <www.oaic.gov.au>.  
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Appendix B — NSW Law Reform Commission draft bill 

[The draft bill below, drafted and proposed by the NSWLRC, appears in Appendix A to the 
NSWLRC Report.] 

 

New South Wales 
Civil Liability Amendment (Privacy) Bill 2009 

Explanatory note 
 

Overview of Bill  

There is currently some uncertainty as to whether the general law recognises a cause of action for the invasion or 
violation of an individual’s privacy.  

The objects of this Bill are:  

(a)  to amend the Civil Liability Act 2002 to create a statutory cause of action for the invasion of the privacy of 
an individual, and  

(b)  to amend the Limitation Act 1969 to provide for a limitation period of 1 year for such causes of action 
running from the date on which the cause of action first accrues (subject to an extension, in limited 
circumstances, for a period of up to 3 years). 

The Bill gives effect to the recommendations made by the New South Wales Law Reform Commission in its report 
entitled Invasion of Privacy (Report No 120). 

 

[Explanation of specific provisions omitted.] 

 

New South Wales 
Civil Liability Amendment (Privacy) Bill 2009 

 

Contents  

1  Name of Act  

2  Commencement  

Schedule 1 — Amendment of Civil Liability Act 2002 No 22  

Schedule 2 — Amendment of Limitation Act 1969 No 31 
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A Bill for  

An Act to amend the Civil Liability Act 2002 to create a statutory cause of action for the invasion of the 
privacy of an individual; to amend the Limitation Act 1969 in relation to the limitation period for actions for 
invasions of privacy; and for other purposes.  

 

The Legislature of New South Wales enacts:  

1   Name of Act  

This Act is the Civil Liability Amendment (Privacy) Act 2009.  

2   Commencement  

This Act commences on a day to be appointed by proclamation. 
 

Schedule 1   
Amendment of Civil Liability Act 2002 No 22 

 

[1]  Section 3B Civil liability excluded from Act  

Insert at the end of section 3B (1) (a) (iii):  

, and  

(iv) Part 12 (Invasion of privacy),  

[2]  Section 3B (3)  

Insert “(other than Part 12)” after “this Act”.  

[3]  Part 12  

Insert after Part 11: 
 

Part 12 — Invasion of privacy 
 

72  Objects of Part  

The objects of this Part are:  

(a) to recognise that it is important to protect the privacy of individuals, but that the interest of 
individuals in their own privacy must be balanced against other important interests (including 
the interest of the public in being informed about matters of public concern), and  

(b) to create a statutory cause of action for the invasion of an individual’s privacy, and  

(c) to provide for a number of different remedies to enable a court to redress any such invasion of 
privacy. 
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73  Definitions  

In this Part:  

Australian court or tribunal means:  

(a)  any court established by or under a NSW law, Commonwealth law or the law of 
another Australian jurisdiction (including a court conducting committal proceedings for an 
indictable offence or a person conducting a coronial inquest), and  

(b)  any other tribunal established by or under a NSW law, Commonwealth law or the law 
of another Australian jurisdiction that has the power to take evidence from witnesses 
before it on oath or affirmation (including a Royal Commission or other special 
commission of inquiry). 

Australian jurisdiction means the Commonwealth or a State or Territory.  

Commonwealth law means any law of the Commonwealth, and includes the Commonwealth 
Constitution.  

conduct includes the publication of matter.  

general law means the common law and equity (as modified from time to time by legislation).  

NSW law means any written or unwritten law in force in New South Wales (including a law of the 
British or Imperial Parliament) other than a Commonwealth law.  

74  Invasion of privacy actionable  

(1)  An individual has a cause of action against a person under this Part if that person’s conduct invades the 
individual’s privacy.  

(2)  An individual’s privacy is invaded for the purposes of an action under this Part if the conduct of another 
person invaded the privacy that the individual was reasonably entitled to expect in all of the circumstances 
having regard to any relevant public interest (including the interest of the public in being informed about 
matters of public concern).  

(3)  Without limiting subsection (2), a court determining whether an individual’s privacy has been invaded by 
the conduct (the conduct concerned) of another person (the alleged wrongdoer) for the purposes of an action 
under this Part:  

(a)  must take into account the following matters:  

(i)  the nature of the subject matter that it is alleged should be private,  

(ii)  the nature of the conduct concerned (including the extent to which a reasonable 
person of ordinary sensibilities would consider the conduct to be offensive),  

(iii)  the relationship between the individual and the alleged wrongdoer,  

(iv)  the extent to which the individual has a public profile,  

(v)  the extent to which the individual is or was in a position of vulnerability,  

(vi)  the conduct of the individual and of the alleged wrongdoer both before and after the 
conduct concerned (including any apology or offer to make amends made by the alleged 
wrongdoer),  
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(vii)  the effect of the conduct concerned on the health, welfare and emotional well-being 
of the individual,  

(viii)  whether the conduct concerned contravened a provision of a statute of an Australian 
jurisdiction, and 

(b)  may take into account any other matter that the court considers relevant in the circumstances. 

(4)  Conduct does not invade an individual’s privacy for the purposes of an action under this Part if the 
individual, or another person having lawful authority to do so for the individual, expressly or impliedly 
consented to the conduct.  

75  Defences  

(1)  It is a defence to an action under this Part for the invasion of a plaintiff’s privacy if the defendant proves 
any of the following:  

(a)  that the conduct of the defendant was required or authorised:  

(i)  by or under a NSW law or Commonwealth law, or  

(ii)  by an Australian court or tribunal or a process of such a court or tribunal, 

(b)  that the conduct of the defendant was done for the purpose of lawfully defending or protecting a 
person or property (including the prosecution or defence of civil or criminal proceedings),  

(c)  that the conduct of the defendant was the publication of matter that, if it is assumed that the 
publication is defamatory, would attract any of the following defences to an action for defamation:  

(i)  the defence of absolute privilege (whether at general law or under section 27 of the 
Defamation Act 2005),  

(ii)  any of the defences of fair report of proceedings of public concern under section 29 of 
the Defamation Act 2005, 

(d)  that the conduct of the defendant was the publication of matter in circumstances where:  

(i)  the defendant published the matter merely in the capacity, or as an employee or agent, 
of a subordinate distributor, and  

(ii)  the defendant neither knew, nor ought reasonably to have known, that the publication 
of the matter constituted an invasion of privacy, and  

(iii)  the defendant’s lack of knowledge was not due to any negligence on the part of the 
defendant, 

(e)  that the conduct of the defendant was the publication of matter to a person (the recipient) in 
circumstances where:  

(i)  the defendant has an interest or duty (whether legal, social or moral) to provide 
information on a subject to the recipient, and  

(ii)  the recipient has a corresponding interest or duty in having information on that 
subject, and  

(iii)  the matter is published to the recipient in the course of giving to the recipient 
information on that subject. 
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(2)  A defence under subsection (1)(e) is defeated if the plaintiff proves that the publication of the matter was 
actuated by malice.  

(3)  In this section:  

subordinate distributor has the same meaning as in section 32 of the Defamation Act 2005. 

76  Remedies  

(1)  In an action under this Part for the invasion of a plaintiff’s privacy, the court may (subject to any 
jurisdictional limits of the court) grant any one or more of the following remedies, whether on an interim or 
final basis, as the court considers appropriate:  

(a)  an order for the payment of compensation,  

(b)  an order prohibiting the defendant from engaging in conduct (whether actual, apprehended or 
threatened) that the court considers would invade the privacy of the plaintiff,  

(c)  an order declaring that the defendant’s conduct has invaded the privacy of the plaintiff,  

(d)  an order that the defendant deliver to the plaintiff any articles, documents or other material, and 
all copies of them, concerning the plaintiff or belonging to the plaintiff that:  

(i)  are in the possession of the defendant or that the defendant is able to retrieve, and  

(ii)  were obtained or made as a result of the invasion of the plaintiff’s privacy or were 
published during the course of the conduct giving rise to the invasion of privacy, 

(e)  such other relief as the court considers necessary in the circumstances. 

(2)  Without limiting subsection (1), the court may decline to grant a remedy under that subsection if it 
considers that an adequate remedy for the invasion of privacy exists under a statute of an Australian 
jurisdiction that is prescribed by the regulations.  

77  Compensation for non-economic loss limited 

(1)  The maximum amount of compensation for non-economic loss that a court may order in an action for 
invasion of privacy under this Part is $150,000 or any other amount adjusted in accordance with this section 
from time to time that is applicable at the time compensation is awarded.  

(2)  The Minister is, on or before 1 July 2010 and on or before 1 July in each succeeding year, to declare, by 
order published in the Gazette, the amount that is to apply, as from the date specified in the order, for the 
purposes of subsection (1).  

(3)  The amount declared is to be the amount applicable under subsection (1) (or that amount as last 
adjusted under this section) adjusted by the percentage change in the amount estimated by the Australian 
Statistician of the average weekly total earnings of full-time adults in Australia over the 4 quarters preceding 
the date of the declaration for which those estimates are, at that date, available.  

(4)  An amount declared for the time being under this section applies to the exclusion of the amount of 
$150,000 or an amount previously adjusted under this section.  

(5)  If the Australian Statistician fails or ceases to estimate the amount referred to in subsection (3), the 
amount declared is to be determined in accordance with the regulations.  
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(6)  In adjusting an amount to be declared for the purposes of subsection (1), the amount determined in 
accordance with subsection (3) is to be rounded to the nearest $500 (with the amounts of $250 and $750 
being rounded up).  

(7)  A declaration made or published in the Gazette after 1 July in a year and specifying a date that is before 
the date it is made or published as the date from which the amount declared by the order is to apply has 
effect as from that specified date.  

78  Monetary order in the nature of exemplary or punitive damages cannot be made 

A court cannot make a monetary order under section 76 that is in the nature of exemplary or punitive 
damages.  

79  Action does not survive death 

(1)  A cause of action for the invasion of an individual’s privacy arising under this Part does not survive the 
individual’s death.  

(2)  Subsection (1) has effect despite section 2 of the Law Reform (Miscellaneous Provisions) Act 1944.  

80  Relationship of cause of action to other laws 

(1)  To the extent that the general law recognises a specific tort for the invasion or violation of a person’s 
privacy, that tort is abolished.  

(2)  Subject to subsection (1), the right of action for invasion of privacy under this Part and the remedies 
under this Part are in addition to, and not in derogation of, any other right of action or other remedy available 
otherwise than under this Part.  

(3)  Without limiting subsection (2), subsection (1) does not operate to abolish or otherwise limit any of the 
following kinds of causes of action at general law to the extent that they provide for a remedy for the invasion 
or violation of an individual’s privacy:  

(a)  an action for defamation,  

(b)  an action for trespass,  

(c)  an action for a breach of confidence,  

(d)  an action for negligence,  

(e)  an action for nuisance,  

(f)  an action for injurious falsehood,  

(g)  an action for passing off,  

(h)  an action for intentional infliction of harm,  

(i)  an action for breach of a statutory duty. 

(4)  Nothing in this Part requires any compensation awarded in an action for invasion of privacy under this 
Part to be disregarded in assessing compensation or damages in any other proceedings arising out of the 
same conduct giving rise to the invasion of privacy.  
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[Proposed savings and transitional provisions omitted.] 

 

Schedule 2  
Amendment of Limitation Act 1969 No 31 

 

[1]  Section 14C  

Insert after section 14B:  

14C  Invasion of privacy  

An action on a cause of action for an invasion of privacy under Part 12 of the Civil Liability Act 2002 is not 
maintainable if brought after the end of a limitation period of 1 year running from the date on which the cause 
of action first accrues.  
 

[2]  Part 3, Division 2B  

Insert after Division 2A:  

Division 2B  Invasion of privacy  

56E  Extension of limitation period by court  

(1)  A person claiming to have a cause of action for invasion of privacy under Part 12 of the Civil Liability Act 
2002 may apply to the court for an order extending the limitation period for the cause of action.  

(2)  A court must, if satisfied that it was not reasonable in the circumstances for the plaintiff to have 
commenced an action in relation to the matter complained of within 1 year from the date on which the cause 
of action first accrued, extend the limitation period mentioned in section 14C to a period of up to 3 years 
running from that date.  

(3)  A court may not order the extension of the limitation period for a cause of action for invasion of privacy 
under Part 12 of the Civil Liability Act 2002 other than in the circumstances specified in subsection (2).  

56F  Effect of order  

If a court orders the extension of a limitation period for a cause of action under section 56E, the limitation 
period is accordingly extended for the purposes of:  

(a) an action brought by the applicant in that court on the cause of action that the applicant claims 
to have, and  

(b) section 26 (1) (b) in relation to any associated contribution action brought by the person against 
whom the cause of action lies.  
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56G  Costs  

Without affecting any discretion that a court has in relation to costs, a court hearing an action brought as a 
result of an order under section 56E may reduce the costs otherwise payable to a successful plaintiff, on 
account of the expense to which the defendant has been put because the action was commenced outside 
the original limitation period.  

56H  Prior expiry of limitation period  

An order for the extension of a limitation period, and an application for such an order, may be made under 
this Division even though the limitation period has already expired. 
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Appendix C — Victorian Law Reform Commission 
recommendations 

 

CREATING STATUTORY CAUSES OF ACTION 

22. There should be two statutory causes of action dealing with serious invasion of privacy caused by 
misuse of surveillance in a public place. 

23. The first cause of action should deal with serious invasion of privacy by misuse of private information. 

24. The second cause of action should deal with serious invasion of privacy by intrusion upon seclusion. 

25. The elements of the cause of action for serious invasion of privacy caused by misuse of private 
information should be: 

a. D misused, by publication or otherwise, information about P in respect of which he/she had a 
reasonable expectation of privacy; and 

b. a reasonable person would consider D’s misuse of that information highly offensive. 

26. The elements of the cause of action for serious invasion of privacy caused by intrusion upon seclusion 
should be: 

a. D intruded upon the seclusion of P when he/she had a reasonable expectation of privacy; and 

b. a reasonable person would consider D’s intrusion upon P’s seclusion highly offensive. 

27. The defences to the cause of action for serious invasion of privacy caused by misuse of private 
information should be: 

a. P consented to the use of the information 

b. D’s conduct was incidental to the exercise of a lawful right of defence of person or property, and 
was a reasonable and proportionate response to the threatened harm 

c. D’s conduct was authorised or required by law  

d. D is a police or public officer who was engaged in his/her duty and the D’s conduct was neither 
disproportionate to the matter being investigated nor committed in the course of a trespass 

e. if D’s conduct involved publication, the publication was privileged or fair comment 

f. D’s conduct was in the public interest, where public interest is a limited concept and not any 
matter the public may be interested in. 
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28. The defences to the cause of action for serious invasion of privacy caused by intrusion upon seclusion 
should be: 

a. P consented to the conduct 

b. D’s conduct was incidental to the exercise of a lawful right of defence of person or property, and 
was a reasonable and proportionate response to the threatened harm 

c. D’s conduct was authorised or required by law 

d. D is a police or public officer who was engaged in his/her duty and the D’s conduct was neither 
disproportionate to the matter being investigated nor committed in the course of a trespass 

e. D’s conduct was in the public interest, where public interest is a limited concept and not any 
matter the public may be interested in. 

29. The remedies for both causes of action should be: 

a. compensatory damages 

b. injunctions 

c. declarations. 

30. Costs should be dealt with in accordance with section 109 of the [Victorian Civil and Administrative 
Tribunal Act 1998 (Vic)]. 

31. Jurisdiction to hear and determine the causes of action for serious invasion of privacy by misuse of 
private information and by intrusion upon seclusion should be vested exclusively in the Victorian Civil 
and Administrative Tribunal. 

32. These causes of action should be restricted to natural persons.  Corporations and the estates of 
deceased persons should not have the capacity to take proceedings for these causes of action. 

33. Proceedings must be commenced within three years of the date upon which the cause of action arose.   
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