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This memorandum deals with the Privacy Act 1988 and focuses on its relationship with the Freedom of Information Act 1982. 

2. The Privacy Act commenced on 1 January 1989. It makes provision for the protection of privacy of individuals in relation to records of personal information held by Commonwealth agencies and in relation to tax file number information. The Privacy Act contains separate sets of guidelines in relation to personal information and to tax file number information.

Information Privacy Principles

3. The guidelines applying to personal information are known as the Information Privacy Principles ("IPPs"). There are eleven separate IPPs, all contained in s.14 of the Privacy Act. They define the standard to be adhered to by Commonwealth agencies in the collection, storage, handling, use and dissemination of personal information.

4. "Personal information" is defined in the following terms in s.6(1) of the Privacy Act: 

‘"personal information" means information or an opinion (including information or an opinion forming part of a database), whether true or not, and whether recorded in a material form or not, about an individual whose identity is apparent, or can reasonably be ascertained, from the information or opinion;’

A similar definition of "personal information" appears in s 4 of the FOI Act.

5. The Privacy Act identifies as "an interference with privacy" an act or practice of an agency if that act or practice breaches one or more of the IPPs (s.13(a)). Under s.16, agencies are prohibited from doing acts or engaging in practices that breach any of the IPPs. The Privacy Act provides for a Privacy Commissioner whose functions include the investigation of acts or practices of agencies that may breach the IPPs and the provision of guidelines for the control of such acts or practices. The Privacy Commissioner’s functions are set out in full in s.27 of the Privacy Act.

Tax File Number Guidelines

6. The guidelines applying to the collection, storage, use and security of tax file number information ("TFN guidelines") are provided for by s.17 of the Privacy Act. They are issued by the Privacy Commissioner and are disallowable instruments. The first issue of TFN guidelines occurred in May 1990, and the guidelines became effective in October 1990.

7. TFN guidelines as interim guidelines are analogous to the IPPs. However, they have application beyond Commonwealth agencies and apply also to non-government bodies and other persons such as private employers, tax accountants, financial advisers and solicitors. The Privacy Commissioner has similar powers in relation to TFN guidelines as he or she has in respect of the IPPs (see s.28).

Nature of the Legislation

8. It is not within the scope of this memorandum to undertake a detailed consideration of the provisions of the IPPs or the TFN guidelines. However, in summary, both sets of guidelines include prohibition on the unauthorised use and disclosure of personal information or tax file number information.

9. On a superficial analysis, it might be thought that the underlying philosophies and some of the specific provisions of the FOI Act and the Privacy Act are, if not inimical, at least contradictory. However, this is not so. While the FOI Act gives expression to the principle of open government and its concomitant for greater scope for accountability, the Privacy Act is limited in its application to the protection of a specialised category of information, namely personal information as indicated above.

Disclosure of Personal Information

10. IPP 11 states that "a record keeper who has possession or control of a record that contains personal information shall not disclose the information to a person, body or agency (other than the individual concerned)". Amongst the exceptions to this prohibition is where "(d) the disclosure is required or authorised by or under law".

Disclosure required under the FOI Act comes within this exception.

Amendments to the FOI Act

11. As has been mentioned above, the Privacy Act protects "personal information". However, the exemption in section 41 of the FOI Act has the additional element of requiring the decision-maker to consider whether any disclosure would be unreasonable, thus limiting the extent to which s.41 may be used to protect privacy in some cases.

12. The Privacy Act made a number of amendments to the FOI Act. These are set out in Schedule 1 to the Privacy Act. These can be summarised as falling within the following three broad categories:

· a requirement that an agency consult a person before making a decision to grant access to a document or an edited copy of a document in those cases where the document in question contains personal information about the individual (s.41); 

· an amendment to secrecy provisions (s.38) to prevent its being used as a basis for withholding documents from an applicant insofar as the document contains information relating to the applicant’s own personal affairs; and 

· a widening of the scope of the application of s.48, which permits a person to request an amendment of records, so that a person (regardless of whether that person is an Australian citizen or not) now has a right to seek an amendment of documents not only provided to the applicant under the FOI Act (as was previously the case) but also to documents lawfully provided to the applicant by any other means.

Other Relevant Provisions

13. In addition to the amendments made to the FOI Act discussed above at paragraph 12, the Privacy Act imposes a number of obligations on the Privacy Commissioner to proven circumvention of the provisions of the FOI Act. By virtue of s.34(1) of the Privacy Act, the Privacy Commissioner is prevented, in the exercise of her or his functions, from giving out any information which would defeat the purpose of the "neither confirm nor deny" provision in s.25 of the FOI Act. This relates to the s.33 (national security, defence, international relations), s.33A (Commonwealth-State relations) and s.37(1) (law enforcement, public safety) exemptions. Subsection 34(2) of the Privacy Act prevents the Privacy Commissioner, in the performance of her or his functions, from divulging information which causes documents to be exempt from disclosure under the FOI Act.

14. In setting out findings, opinions and reasons in a report, the Privacy Commissioner is empowered by s.33 of the Privacy Act to exclude certain material. Although s.33 does not contain explicit reference to the FOI Act, the sorts of matters to which the Privacy Commissioner may have regard in deciding whether to exclude material, broadly reflect the exemption provision contained in Part IV of the FOI Act (see, in particular, s.33(2) of the Privacy Act).

15. The Privacy Commissioner is also given a role in relation to the amendment of records once an application to the AAT has been finally determined or otherwise disposed of; the appeal period to the Federal Court has expired (or such an appeal has been finalised); and the end result is that access is not to be given to the document. If, in such circumstances:

· the applicant requests the agency to amend the document; 

· the agency fails to do so; 

· the applicant has complained to the Privacy Commissioner about this refusal; and 

· the Privacy Commissioner recommends the agency amend the document.

The Privacy Commissioner may direct the agency to add an appropriate notation if, after 60 days, the Privacy Commissioner is not satisfied that the amendment has been made. Agencies are required by s.35(2) to comply with such a direction.

16. IPP 7 requires, in effect, an agency to take reasonable steps to ensure records of personal information are accurate, relevant, up to date, complete and not misleading. This obligation is expressly subject to any applicable limitation in a law that provides a right to require correction or amendment of documents. This clearly includes the FOI Act. Thus, an agency may refuse to amend a record in accordance with Part V of the FOI Act and, by doing so, will not be in breach of the Privacy Act. However, the Privacy Commissioner’s function in s.35 (see paragraph 4 above) should be borne in mind. It would be open to the Privacy Commissioner to investigate formally any possible breach of IPP 7.

17. In its Report on the Operation and Administration of the Freedom of Information Legislation, the Senate Standing Committee on Legal and Constitutional Affairs recommended that the provision for the amendment of records containing personal information be transferred from the FOI Act to privacy legislation. (See Parliamentary Paper No.441/1987; recommendation 86; page 213). The Government has accepted this recommendation and is considering its implementation.
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