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NEW FOI MEMORANDUM NO.29
FEES AND CHARGES

This new memorandum reflects the changes to the charging procedures made by the FOI Amendment Act 1991 effective from 25 October 1991, together with other changes which have occurred since the issue of FOI Memorandum No.29 in 1982. The present memorandum incorporates and replaces the following previous FOI Memoranda and sections of FOI Memoranda on issues relating to fees and charges:

· FOI Memorandum No.19 (issued 6 September 1982), para.62 is replaced. 

· FOI Memoranda Nos 29 (issued 13 October 1982) and 41 (issued June1985) are replaced entirely. 

· FOI Memorandum No.77, paras 15-17 are replaced. 

· FOI Memorandum No. 84 (issued November 1986) (as revised by FOI Memorandum No.84A, issued August 1987), paras 6 -30 are replaced. 

· FOI Memorandum No.92, paras 8-12 are replaced.
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HOW TO USE THIS MEMO

· The Table of Contents refers to all headings in the Memo. 

· If new to fees and charges matters, look at Main Features of Fees and Charges Scheme (next page). For a brief summary of many of the provisions covering fees and charges for access requests see Appendix 1, Brief Outline of Fees and Charges for FOI requests. 

· A summary of the specific charges imposed by the FOI (Fees and Charges) Regulations is in the Schedule of Fees and Charges at page 4. A fuller version is located in Table 1 in Appendix 2. Details of the charges are also contained in the Schedule to the Regulations in Appendix 3. 

· Under the heading Procedures for estimating, notifying, imposing and collecting charges in the subsection Charges under the Freedom of Information Act 1982 there is a broadly chronological treatment of the tasks to be performed. 

· There is a separate detailed Section on Grounds for Remission or Partial Remission of Application Fees, and for Reduction or Non-Imposition of Estimated Charges. 

· This is a reference work. Although there are numerous cross-references to fuller treatments of particular topics, some information is repeated in an attempt to make individual sections of the memorandum self-contained. 

· Unless otherwise indicated a reference to an agency in this memorandum includes Ministers in receipt of FOI requests. 

· Queries concerning fees and charges should be directed in the first place to the Information Access Section on (02) 6250 6818.
MAIN FEATURES OF FEES AND CHARGES SCHEME

· Fees imposed by the Act and Regulations, subject to remission in certain cases. Discretion to impose processing charges. Government policy to collect applicable fees and charges unless grounds are established for remission of fees or reduction or non-imposition of charges. 

· No application fees or charges for requests under Part V of the Act for amendment or annotation of records containing personal information 

· Application fees for requests ($30) and internal review ($40). 

· Remission of application fees where relevant reasons established. 

· Hourly processing charges for search and retrieval of documents ($15) and for decision making ($20). Charges for provision of access depending on form of access given. 

· Material may be made available outside FOI Act. 

· Exemption from fees and charges for access to applicant’s own income support documents. 

· Maximum limits for search and retrieval and decision making charges in the case of access to personal information relating to the applicant. 

· Notification to applicant of estimates of charges and opportunity for applicant to contest amount or seek reduction or non-imposition of charges for relevant reasons. 

· Application may be withdrawn after notification, or is deemed to be withdrawn if no reply to notification. 

· Imposition of charges which may be charges already incurred or charges on basis of estimated time and resources. 

· Provision for requiring deposit before further processing of request. 

· Power to require initial payment in full by defaulters. 

· Adjustment of charges in some circumstances. 

· Payment of charges before access is given. 

· Internal and AAT review of all charging decisions and remission of fee decisions.
GENERAL

The purpose of this memorandum is to explain the scheme of application fees and processing and access charges established by the Freedom of Information Act 1982 (the FOI Act or the Act), as amended up to and including the Freedom of Information Amendment Act 1991, which became effective on 25 October 1991, and the Freedom of Information (Fees and Charges) Regulations (the Regulations) as amended on 24 October 1991. References to expected further minor changes to the Fees and Charges Regulations are included. A short Schedule of Fees and Charges is set out on the next page.

2. The FOI Act and the Regulations provide for a $30 application fee in respect of each FOI application and a $40 application fee for each internal review application (see ss.15(2) and 54(1) and reg.5), subject to exceptions in the case of income support documents (see paras 8-11 below). 

3. Except in the case of an applicant seeking access to her or his own income support documents, s.29 provides for the imposition of a charge after:

· notification to an applicant of the estimated charge which he or she is liable to pay; and 

· consideration of any contention by the applicant that the charge has been wrongly assessed, or should be reduced or not imposed (see paras 23-32 below).

This power involves a discretion whether or not to impose a charge in the first place. (See para. 4 on the Government policy on the exercising of the discretion and para.15 below on some circumstances in which the discretion should be exercised not to impose a charge.)

GOVERNMENT POLICY ON FOI FEES AND CHARGES

4. Government policy is that, where they are applicable, fees should be collected and processing and access charges imposed by agencies for FOI requests except where one or more reasons for remission of fees (s.30A) or reduction or non-imposition of charges (s.29(4)&(5)) is established (see paras 76-101 below). The level of fees and charges provides for partial, but not full, cost recovery by agencies, and is designed to ensure that users of the FOI Act make a contribution towards the costs of providing FOI access to documents. The provisions for remission of fees, and for reduction or non-imposition of charges, make adequate allowance for relief on the grounds of financial hardship, public interest or any other relevant grounds. In addition, there are provisions exempting access to an applicant’s own income support documents from fees and charge. In exercising any discretions conferred by the FOI Act and the Regulations in relation to fees and charges, agencies should bear in mind that s.3(2) requires the exercise of discretions conferred by the Act as far as possible to facilitate and promote the disclosure of information promptly at the lowest reasonable cost (see Re Waterford and Attorney-General's Department (No.2) (1986) 9 ALD 482 (D133); & Re Bailey and CTEC (D166)).

SCHEDULE OF FEES & CHARGES UNDER THE 
FREEDOM OF INFORMATION ACT 1982

For requests for access to documents other than income support documents

(a) APPLICATION FEE

· fee accompanying request for access $30.00 

· fee accompanying application for internal review $40.00

(b) OTHER CHARGES

· search and retrieval time - per hour $15.00 

· decision making time - per hour $20.00 

· extraction and production of written documents actual cost incurred

- from computers or other like equipment

· reproduction of computer information actual cost incurred

- onto magnetic data

· transcripts of sound recordings, shorthand, etc - per page $ 4.40 

· photocopies of written documents - per page $ 0.10 

· copies, other than photocopies, of written documents $ 4.40

- per page 

· replaying or copying films, tapes etc. actual cost incurred 

· inspection - per half hour (or part thereof) $ 6.25 

· despatch to an address other than cost of postage and delivery

- an Information Access Office

(c) DEPOSITS MAY BE CHARGED

· where the charges under (b) above 
exceed $25.00 but do not exceed $100.00 $20.00 

· where the charges under (b) above 25% of the preliminary
exceed $100.00 assessment

APPLICATION FEES

General

5. There are two application fees:

· a $30 fee for a s.15(1) application for access to documents (see s.15(2) and reg.5(a) of Fees and Charges Regulations); 

· a $40 fee for a s.54(1) application for internal review (reg.5(b)). 

Note that:

· except in limited specified circumstances the application fees do not apply where applicants seek access to their own income support documents (see paras 8-11 below); 

· there is no application fee for a s.48 request to amend or annotate records of personal information; 

· the internal review fee applies to all s.54(1) applications (including one requesting review of a decision refusing to amend a personal record).

6. The FOI Act and Regulations provide that an application fee is payable except where the exemption in relation to an applicant’s own personal income support documents applies (paras 8-11 below). Where the application fee is payable and does not accompany the application, the application does not constitute a valid request for the purpose of the Act: the time period for making decisions on requests does not begin to run until the fee is paid or remitted, and there is no obligation on the agency to process the application until payment or remission of the fee. However, under s.15(2) it is the duty of an agency to take reasonable steps to assist a person to make a valid request, in this case by the applicant paying the fee or successfully seeking remission. 

7. Accordingly, where the fee does not accompany the application, you should inform the applicant of the requirements of the Act in relation to the application fee and of the grounds for seeking remission, and tell the applicant that no work will be undertaken on the request until one of those preconditions has been satisfied. (This should reduce the likelihood of unwarranted appeals to the Administrative Appeals Tribunal (AAT) on the basis of deemed refusal of access (s.56): para.97 below). Payment of the fee to enable work on the request to commence does not preclude later remission of the fee if relevant grounds are made out. See Appendix 4 for a sample letter advising applicant of requirement to pay $30 fee.

Income support documents

8. The exclusion from both application fees and processing and access charges contained in reg.6 applies to requests for the applicant's own personal income support documents, i.e. documents containing information (called ‘relevant information’) relating to a claim for, or a decision in relation to, the payment to the applicant of a ‘prescribed benefit’ (see next para.). However, fees and charges do apply to requests for access to prescribed benefit documents if the applicant has had access to the documents within the preceding 3 months and the contents have not been modified since the applicant last had access (reg.6(2)(b)). 

9. A ‘prescribed benefit document’ is one which contains information relating to a claim for, or a decision in relation to, the payment to the FOI applicant of:

· a pension, allowance or benefit payable under the Seamen's War Pensions and Allowances Act 1940, the Social Security Act 1991, the Student Assistance Act 1973 , or the Veterans' Entitlement Act 1986 , or 

· ‘any payment of a like nature the purpose of which is to provide income support to persons of inadequate means’.

There is no court or tribunal decision on what is a ‘payment of a like nature etc.’. Clearly, to meet that test a payment must have as its purpose the provision of income support, and that support must be for persons of inadequate means.

10. To be a ‘prescribed benefit document’, a document must contain information relating to a claim for (or decision relating to) a prescribed benefit. There must be a direct connection between the FOI request and the benefit claim before the exemption applies. A contrived or specious relationship will not do. Nor will a mere ‘fishing expedition’ suffice where the applicant is seeking material on which a claim might be based. Whether the exemption applies in any particular case will depend on all the circumstances. Where agencies are satisfied that there is a direct relationship between the documents sought by an FOI request and a relevant benefit claim, FOI fees and charges will not apply. 

11. Where an agency decides that the fee is payable, because it considers the documents sought do not constitute income support documents, or because of recent access to the documents (see para.8 above), there is no internal or AAT review of the decision to require payment of the application fee. However, an applicant may seek review by the Ombudsman (s.57), or by the Courts (under the Administrative Decisions (Judicial Review) Act ).

Remission of application fees

12. The grounds provided in the Act for remission of application fees are the same as the grounds for deciding whether or not to reduce or not to impose a charge. Section 30A allows an agency or a Minister to remit an application fee, in whole or in part, for any relevant reason. The legislation refers expressly to financial hardship and public interest as relevant reasons in deciding whether to remit an application fee, but all other relevant reasons must be taken into account. In some cases the fact that the applicant has requested access to documents containing personal information about him or her will be a relevant reason, but this matter is not conclusive. A decision not to remit an application fee, or to remit it only in part, is subject to internal review and ultimately AAT review. Although the matter is not dealt with in the legislation, because of the practical difficulties which may arise, it is suggested that, where internal review is sought only of a decision not to remit the $30 application fee, agencies should remit the $40 internal review fee. Section 30A(1A) imposes a time limit of 30 days for making a remission decision under s.30A.  If the time limit is not complied with, the agency or Minister is taken to have made a decision that no part of the application fee is to be remitted (s.30A(1B).  An applicant may also complain to the Ombudsman about delay in making such a decision. 

13. So long as proper weight is given to all relevant reasons for remission (see paras 76-101 below), agencies are free to develop their own guidelines on remission of application fees. For example, it would be open to agencies to adopt a policy of remitting an internal review application fee where the outcome of the review is wholly in favour of the applicant. 

14. For assistance in determining whether either of the reasons specifically mentioned in the legislation, or any other reason, is established, see paras 76-101 below. The fees are imposed by the Act and therefore must either be collected or remitted. Where a fee is remitted, it must be remitted by an officer who is authorised to do so under s.30A.

PROCESSING AND ACCESS CHARGES

Non-imposition of charges in certain circumstances

15.  Agencies and Ministers frequently make information and documents available to the public on request outside the FOI Act (see s.14 of the Act which contemplates continued provision of such access). Consistently with this practice, charges should not be imposed for access to documents where:

· the documents to which access is sought are documents of a kind which are customarily made available free of charge (section 8 of the FOI Act requires publication of a statement for each agency of categories of documents maintained in the possession of the agency, including documents customarily made available to the public free of charge upon request); 

· the levying of a charge in a particular case would be inconsistent with existing practices in relation to making documents or information available on request. Thus if it is the practice of an agency to allow its clients access to documents free of charge or at a nominal charge that practice should continue (see Re Waterford and Attorney-General's Department (No.2) (1986) 9 ALD 482 (D133)). The FOI Act is not intended to interfere with an agency's function to publicise its operations or maintain its relations with clients. (Note also s.12(1)(c) concerning documents available for purchase by the public.)

On the other hand, s.12 of the Act also preserves some existing charging arrangements by providing that the following documents are not subject to access under the Act:

· documents that are, subject to a fee or other charge, available as part of a public register or otherwise, in accordance with a law other than the FOI Act.

Example: The Register of Patents and Patent specifications under the Patents Act.

· documents that are made available for purchase by the public in accordance with arrangements made by an agency.

Example: Publications made available for sale through AGPS.

Summary of applicable charges

16. A summary of all charges is set out in the Schedule of Fees and Charges on page 4 and in Table 1 in Appendix 2 (and for the legislative wording see the Schedule to the Regulations, which are included as Appendix 3 (as at 30 September 1992)). No other charges are permitted under the legislation. In brief the charges are as follows:

· an hour for time spent in searching for or retrieving documents; 

· an hour for time spent in making a decision on access to documents; 

· cents a page where photocopies are provided; 

· a page for copies other than photocopies; 

· no more than the actual costs of producing a film, videotape or sound recording; 

· a page for a transcript of shorthand notes or of a sound recording; 

· an hour (or part thereof) for supervision of access by personal inspection of documents by an applicant; 

· no more than the actual costs of making arrangements for hearing or seeing a sound recording, film or videotape; 

· no more than the actual costs of providing access involving postage or delivery costs.

17. No charges are to be levied in respect of decision-making time expended in processing an application for internal review. However, access charges such as copying, inspection etc. apply in respect of any further access given as a result of internal review. There are no charges for processing a request under Part V of the Act for amendment or annotation of records containing personal information.

Documents to which no charges apply – income support documents (reg.6)

18. See paras 8-11 above concerning income support documents, FOI requests for which are exempted from both application fees and processing and access charges. 

Ceiling on charges for personal information documents

19. The Regulations (reg.4 and items 2A and 6 in the Schedule) set maximum limits on the charges which may be imposed in respect of requests for access to documents containing personal information about the applicant. The limits are as follows:

· a maximum of two hours search and retrieval time is chargeable in respect of each request (as at the date of issue of this Memorandum, the limit is 2 x $15 = $30); 

· a maximum of two hours decision-making time is chargeable in respect of each request (as at the date of issue, the limit is 2 x $20 = $40). 

20. The maximum limits on charges for documents containing personal information about the applicant do not apply in respect of requests made by or on behalf of:

· applicants who are not Australian citizens; or 

· applicants whose continued presence in Australia is subject to any limitation as to time imposed by law (reg.3(3)).

The existence of a maximum charge in relation to requests for personal information is not in itself an indicator that a charge should be imposed. As explained below (para.99), the fact that the request is for personal information relating to the applicant may be a relevant factor to be taken into account by an agency when deciding whether or not to reduce or not to impose a charge which would otherwise apply.

22. All charges other than search and retrieval and decision making charges are chargeable without limit for applicants for personal information about themselves, subject to any decision to reduce or not to impose charges after consideration of relevant reasons (see paras 76-101 below).

Procedures for estimating, notifying, imposing and collecting charges

 23. The procedures under s.29 are as set out in the following paragraphs (paras 24-35). They give applicants an early indication of the likely cost of their requests and an opportunity to modify or withdraw requests if they wish. (For guidelines on the calculation of charges for search and retrieval, decision making, and for actual costs, see paras 38-54 below. Deposits are dealt with in paras 55-57.)
24. The procedures do not apply until an agency has received a valid FOI request, that is, when it receives an application accompanied by the application fee (currently $30) or the application fee has been remitted.

Liability to pay a charge, and preliminary estimate of charges

25. The agency determines whether the applicant is liable to pay a charge. Agencies have a discretion whether or not to charge, but the discretion is affected by Government policy that applicable charges should be imposed except where one or more of the reasons referred to in s.29(4)&(5) for reduction or non-imposition of charges have been established (see paras 4 above and 76-101 below). Agencies should not decide that an applicant is liable to pay a charge if it is clear that later on a request for non-imposition of charges would be successful because of the existence of a relevant ground under s.29 (cf. Re Waterford and Attorney-General's Department (No.2) (1986) 9 ALD 482 (D133); Re Bailey & CTEC (D166)). If the documents sought are the applicant’s own income support documents, no charges apply (see paras 8-11 above).

Notification to applicant under section 29

26. The agency sends the applicant a written notice, if possible at the time it sends the acknowledgment of the request (within 14 days of the request) and receipt for the application fee (see sample letters in Appendixes 5 & 6), stating that:

· the applicant is liable to pay a charge (i.e. the total of individual charges); 

· the agency's preliminary assessment of the charge and the basis of that assessment (e.g. how many hours of work in total are estimated to be involved at the relevant charging rates set out in the Regulations, how many pages of photocopies are estimated to be involved, etc.); 

· the applicant may agree to pay the charge as assessed, or may withdraw the request; 

· the applicant has a right to argue that the agency has wrongly assessed the charge (e.g. made a mathematical mistake or a mistake
as to the correct rate, the amount of work involved, etc.) or that the agency should exercise its discretion to reduce or not to impose the charge (see next point); at this stage the applicant should also be informed of the right to seek remission of the application fee (unless such a request was made earlier); 

· in exercising its discretion whether to impose a charge the agency will have regard to all relevant reasons, but in all cases it must consider whether payment of the charge (or part of it) would cause the applicant financial hardship, and whether disclosure of the documents would be in the general public interest or the interest of a substantial section of the public (see paras 76-101 for the exercise of this discretion); 

· if a charge is imposed, the amount of any deposit (see paras 55-57) the applicant is required to pay before the request will be further processed; and 

· the applicant has 30 days, or such further period as the agency allows, to advise the agency of his or her response (whether agreeing to pay the charge, or contending that the charge should be reduced or not imposed, or withdrawing the request), including the reasons for any contention that the charge should be reduced or not imposed, and that the request will be taken to have been withdrawn if no response is received within that time.

27. Upon receipt by the applicant of the written s.29 notice the clock stops on the 30 day time limit under s.15(5)(b) (or the period as extended under s.15(6)) for notification of a decision on the request (s.31(3)). It is suggested that the notice be sent by certified mail so that the agency has confirmation of the date on which the notice is received. Agencies can generally assume that the applicant receives the notice on the next business day following its posting.

28. If the applicant withdraws the request or fails to make a response within 30 days of receiving the notice, the request is treated as withdrawn and the applicant should not normally be required to pay any charge (see para.29 below). However, if the application fee has been paid it is not refundable unless it has been remitted.

Imposition and notification of a charge

29. No charge is to be imposed until the applicant has notified the agency as required, or the period of 30 days (or any further period allowed for notifying the agency) has elapsed (when the request is treated as withdrawn). Charges should only rarely be imposed where a request is specifically withdrawn or is treated as withdrawn: one appropriate case would be where there were large search and retrieval costs and the applicant had been given the opportunity to narrow or withdraw the request before the work was done and was warned of the charges involved. To charge for search and retrieval time in normal cases would be contrary to the clear spirit of s.29 to allow for withdrawal (either express or implied) where the applicant is unable or unwilling to meet the charges.

30. If the applicant requests the agency to exercise its discretion to reduce or not to impose a charge, the agency must take all reasonable steps to notify the applicant of the decision as soon as practicable but no later than 30 days after it receives that request (see paras 35 and 76-101 below on the considerations involved in the decision). If the agency has not made a decision within the 30-day period, it is deemed to have imposed the charge it first estimated, and the applicant may appeal directly to the AAT for review of the deemed decision (see para. 102 below). An applicant may ask that the 
request be treated as withdrawn if the agency decides that there are insufficient grounds to justify a decision to reduce or not to impose a charge.

31. The above procedure involves an agency in making a decision, first, that the applicant is liable to pay a charge, and, second, that its preliminary estimate of the correct amount of the charge is as stated in the s.29 notification. After receiving representations from the applicant it may make one of the following further decisions:

· to decide not to impose a charge at all: or 

· to reduce the amount of the charge; or 

· to impose a charge in the amount originally estimated, 

whereupon (in the last 2 cases) the applicant becomes liable to the Commonwealth for payment of the relevant amount. If the agency decides that a charge should be imposed, it must notify the applicant of the decision and seek payment of any deposit (see sample letter in Appendix 7). The applicant has a right to seek internal review (and subsequent AAT review) of the decision to impose a charge (ss54(1)(d) & 55(1)(d)) (see para.102).

Stopping and restarting 30-day time limit on original request

32. When an applicant receives a notice under s.29(1) (notification of liability to pay a charge) or s.29(6) (notification of decision to impose a charge after consideration of any contentions by applicant for reduction or non-imposition of the charge), the 30-day time limit (or 60-day time limit where statutory consultation is required: s.15(6)) for notifying a decision on the original request (if it has not already expired) stops until one of the following occurs (see s.31(1) & (3)):

· the charge or relevant deposit (see paras 55-57 below) is paid; or 

· reduction or non-imposition of the charge is sought, whether initially or on internal review, and either a non-imposition request is granted by the agency, or any reduced charge or appropriately reduced deposit is paid; or 

· the AAT sets aside a decision to impose a charge; or 

· if the AAT substitutes a reduced charge, payment of that reduced charge or appropriately reduced deposit.

Further processing and giving of access

33. Where the applicant wishes to proceed with a request, the following steps occur after the notification of imposition or non-imposition of a charge:

· where a charge is imposed, the applicant pays the deposit (or full charge if he or she wishes); 

· the agency processes the request; 

· if necessary, the agency revises its assessment of the charge payable by the applicant based on the actual amount of work involved in the request; if the agency refuses access to any documents, the charge can be less but not more
than the agency's preliminary assessment originally notified to the applicant (reg.10(2) - see paras 61-63 below); 

· the agency notifies its decision on the request and seeks payment of the remaining charges; 

· the applicant is given access to the documents only after all charges have been paid (reg. 11(1)). There is an exception in the case of access by inspection (reg.11(2)). A charge is only required to be paid before inspection takes place where an estimated charge has already been fixed in accordance with reg.9(3) (see para.36 below).

34. The procedures laid down in s.29 should avoid the criticism that the requirement that all charges be paid before access is given (reg.ll and s.18) means that an applicant may have to pay a large sum before really knowing whether he or she wants a particular document. There may be other ways which agencies can devise in consultation with applicants to assist them to obtain information at the lowest possible cost.

Example: Where an applicant has sought copies of all documents on a particular subject which would involve, say, over 1000 pages of photocopying (at lOc per page), it might be suggested to the applicant that he or she spend half an hour inspecting the documents (at $6.25 a half hour) to see whether he or she really wants copies of all the documents or whether he or she might be more selective. (In many cases a suggestion of that kind would best be made at the time of the original s.29 notification – e.g. where the bulk of the documents are easily located and known not to be sensitive – but it could also be used at a later time.)

Reduction or non-imposition of charges

35. An important purpose underlying the above procedures is to ensure that an applicant is informed of the grounds on which an agency may decide not to impose charges at all or to impose charges that are less than those that were originally estimated, and that the applicant has an opportunity to make a case for reduction or non-imposition of charges before charges are finally imposed. One specified ground on which an applicant may seek revision of a charge is that it has been wrongly assessed, for example in terms of the volume of work involved or in terms of the applicability of a particular charge. Section 29(5) expressly refers to financial hardship and public interest as relevant grounds in deciding whether to impose a charge or to reduce it, but all other relevant grounds must be taken into account (s.29(4)). The fact that the applicant has requested access to documents containing personal information about him or her may be a relevant consideration. The various grounds are discussed in detail below in paras 76-101.

Charges for work already done and estimated charges

 36. When an agency makes a decision to impose a specific charge, the charge will usually be made up of charges for work already done (usually search and retrieval), and/or of estimates of charges for work still to be done. Regulation 3(2) deals with work which has already been done, and provides that a charge is payable in the amount or at the rate fixed by, or in accordance with, the Schedule. Regulation 9 makes provision for estimates of charges based on time and processes likely to be involved in dealing with a request. Subject to adjustment of liability under reg.10 (see paras 61-63 below), an applicant is required to pay the estimates fixed under reg.9 (reg.9(4)). Estimates may be made:

· in respect of the request, i.e. for any further action estimated to be required to make a decision whether or not to grant access (including consultation) (reg.9(1 )); 

· in respect of the provision of access, i.e. charges (such as for photocopying documents, making arrangements for viewing a film, etc.) estimated to apply if access were to be provided, other than a charge for the provision of personal inspection (reg.9(2)); 

· in respect of the provision of personal inspection, i.e. the charge for the time it is estimated will be required to supervise the applicant in inspection of the documents (including hearing or viewing a sound recording, film or videotape) (reg.9(3) & (5)).

37. Neither the Act nor the Regulations requires absolute precision in estimating charges. In estimating the time for search and retrieval of documents an agency is entitled to rely on the estimated average time spent by officers in locating similar files in response to other FOI requests. If a file is easily located within an agency but needs to be searched for documents relevant to the request, an agency is entitled to rely on the estimated average time spent by officers in reading similarly sized files for the purpose of other FOI requests. Similarly, average times for decision making or for inspection of documents by applicants may be relied on in making estimates of inspection time.

37A. Appendices 8 and 9 contain a sample Time Control Sheet and a sample Charge Proforma for use in calculating actual charges and estimated charges.

Search or retrieval time

Calculating search or retrieval time

 (See also para.37 above concerning estimates of search and retrieval time.)

38. The term ‘time spent in searching for or retrieving’ a document embraces time spent:

· in searching a file index to establish the location of a document (whether that is done manually or by computer); 

· in physically locating and extracting the document from the shelf or other place where it is held; 

· in reading a file to locate a document relevant to a request; 

· in consultation with individual officers necessary to determine if documents exist e.g. on personal computers.

Subject to what is said in paras 39-40 below, the time to be taken into account is the time actually spent by an officer on those tasks.

39. Regulation 2(2)(a) provides, in effect, that a reference to time spent in searching for or retrieving a document is a reference to the time actually spent on those tasks, other than any time spent in locating a document after it has been traced to the place where according to the file system it ought to be.

Example: Where it takes 10 minutes to search the filing system and ascertain that the document ought to be with Smith in Branch A and another three hours to trace the document to Jones in Branch B, the three hours is not to be included in the calculation of the time spent in searching for or retrieving the document.

40. Regulation 2(2)(b) provides, in effect, that where the filing system in the agency or Minister's office ought reasonably to have indicated, but does not indicate, the location of a document, any time spent (other than the time which would have been spent had the filing system indicated the correct location of the document) in tracing the document to its location will be ignored in calculating the time spent in searching for or retrieving the document.

Example: If having regard to the manner in which an agency's filing system is ordinarily kept it is reasonable to expect that a document should be recorded in that system and that it should be located within 10 minutes, any time in excess of 10 minutes searching for the document where its location is not recorded is to be ignored in the calculation of search and retrieval time.

41. The term ‘filing system’ in regulation 2(2)(b) means any authorised system of storing and recording the location of documents – it is not limited to the central registry or sub-registries.

Application of hourly rate for search and retrieval time

42. The $15.00 hourly rate for search and retrieval time is to be applied pro rata.

Examples: Where search and retrieval time is 10 minutes, the charge is $2.50.

Where search and retrieval time is 2 hours and 25 minutes, the charge is $36.25.

43. The $15.00 hourly rate applies irrespective of the classification or designation of the officer who searches for or retrieves the document (s.94(2)(b) of the Act). Where the documents contain personal information about the applicant, there is a maximum charge for 2 hours of search and retrieval time, currently $30.

Decision-making time

44. The Regulations provide for a charge of $20 an hour in respect of time spent in the processing of an FOI access request (but not of an internal review request) by an agency in deciding whether or not to grant, refuse or defer access to a document, or to grant access to a copy of a document with deletions. As in the case of search and retrieval time, this charge is irrespective of the classification or designation of the officer who undertakes the work involved (s.94(2)(b)). Decision making time includes time spent on any of the following matters:

· examining the document; 

· consulting with any person or body; 

· making a copy with deletions (s.22); and 

· notifying an interim or final decision on the request, including preparation of a schedule of documents.

Other time which may be counted might be: time spent by FOI staff in preparing a recommendation to a decision maker. Decision making time does not include the time of persons who are consulted by a decision maker in the course of making her or his decision. Photocopying charges may be imposed, but must not also be included in the general photocopying charge.

45. Where the documents contain personal information about the applicant, there is a maximum charge for two hours of decision-making time, i.e currently $40.

46. Agencies should take care that charges in this category (as with search and retrieval charges) are not inflated because of the slowness of particular officers in making decisions, perhaps because of lack of familiarity with FOI or with the documents themselves. The notion of the time which would have been taken by a reasonably competent officer with appropriate knowledge should be kept in mind in estimating charges in advance or in determining actual charges. 
Actual cost

Cost of computers, arrangements to hear or view material, and copies of recordings etc.

47. Certain charges are required to be fixed at an amount not exceeding the actual costs incurred:

· in producing a document by the use of a computer or other like equipment; 

· in respect of arrangements made for an applicant to hear a recording or view a film or videotape; 

· in producing a copy of a recording, film or videotape, or of a computer tape or computer disk.

48. Agencies may be required to justify before the AAT the ‘actual costs incurred’ and should therefore keep careful records of those costs (e.g. expenditure on the hire of a venue for an applicant to view a film) (See Appendix 8, Time Control Sheet sample).

49. Where it is appropriate to fix a charge for producing a document by use of computer the actual costs will be :

· where the agency uses its own computer facilities, the ‘break-even’ rate calculated in accordance with the relevant Finance Direction, currently Section 29 – Charging Policy for Goods and Services Provided Between Commonwealth Departments and/or Statutory Authorities. (Note, however, that this direction is currently (September 1992) subject to review and may shortly be amended.) Paras 29.6 and 29.7 are particularly relevant and are as follows:

29.6 Charging on a full cost recovery basis should reflect the opportunity cost of the cost of the resources in producing the service. A charge should include:

· the cost of labour directly, that is readily and specifically, associated with production of an output; 

· the costs of materials and services directly consumed in the production process; 

· an appropriate share of indirect labour costs, both cash and accruing; 

· accommodation costs; 

· a share of indirect materials and services; 

· capital costs including: 

· depreciation; 

· imputed interest on working capital; and 

· a return on non-current assets employed, based on current values. 

29.7 More specific guidance on determining an appropriate charge is set out in the Guidelines for Costing and Pricing of Government Activities [available on the Commonwealth Managers’ Toolbox under the Contents heading ‘Financial Management’].
· where the agency uses outside computer facilities, the amount charged to the agency for production of the document.

50. The actual costs incurred in making arrangements for an applicant to hear a recording or view a film or videotape, or in making copies of a recording, film or videotape will include an amount for the time spent by officers on those tasks – that amount is to be calculated at a pro rata hourly rate of the salary of the officer actually performing the task plus relevant on costs for overheads. For a discussion of on costs see Chapter 5 of the Guidelines mentioned in para.49. Agencies will need to be able to justify such costs before the AAT.

51. The definition in the Act of ‘document’ includes ‘any article on which information has been stored or recorded, either mechanically or electronically’ (or any part of such an article), and includes a copy, reproduction or duplicate of such articles, as well as any other record of information at all (s.4(1) ‘document’). This is wide enough to include computer tapes and disks and CD-ROMs (compact disk-read only memory). Where access is sought to part of a data base it may be possible to provide that in the form of a computer tape or disk. (If the applicant does not want access in the form of a tape or a disk, he or she may use the provisions of s.17 of the Act to obtain a printout.) 

52. Where the actual costs of providing the access sought are likely to be high (e.g. in relation to documents produced by the use of a computer or like equipment) it is imperative that the applicant be informed of the estimated full amount at the time of notification of estimated charges under s.29(1).

Cost of postage or delivery

53. The Regulations provide that where:

· access is to be given to a copy of a document; and 

· it is, at the request of the applicant, to be posted or delivered to him at a place other than an Information Access Office,

the charge is to be an amount not exceeding the cost of postage or delivery.

54. The cost of postage or delivery includes costs incidental thereto, e.g. the cost of suitable packing to protect a copy of a videotape.

Deposits

55. A deposit may be required where the charge involved in responding to a request is estimated to exceed $25 and some assurance is required that the ultimate charge will be paid and the expenditure of resources will not be wasted. Agencies have a discretionary power to require the payment of a deposit of up to $20 (for charges between $25 and $100) or 25% of the fixed charge (for charges over $100) (reg.12). (See para.31 above for the effect of requiring a deposit on the running of the statutory period for processing a request. An agency may suspend work towards the access decision pending receipt of the deposit.)

56. It is intended that agencies make full use of the deposit provisions. Where estimated charges exceed $25, agencies should normally seek payment of a deposit and notify the applicant of:

· the amount of the deposit and the estimated total charges (reg.13 and s.29(1)); 

· the fact that a deposit, if paid, will not be refunded (reg.14); and 

· the fact that the applicant is not entitled to access to any document to which access might be given, unless and until all charges required to paid (including the deposit) have been paid in full (see para. 64 below). However, this requirement does not apply to personal inspection of documents or viewing or hearing audio tapes, films, videotapes etc. unless an estimate has been fixed in accordance with reg.9(3) (reg.11(2)).

(See sample letter in Appendix 7.)

57. If an applicant has no objection to the overall charge, he or she may pay the deposit notified under s.29(1) as payable if the estimated charge is imposed. If requesting a reduction or non-imposition of a charge, the applicant may decide not to pay the deposit until the outcome of that request. Alternatively, an applicant may speed up processing of the request by paying the deposit (or the full estimated charge) while awaiting the decision on reduction or non-imposition of the estimated charge. This has the result of restarting the clock for the time limit on processing the access request (s.31(3)(a)).(If it is decided to reduce or not impose the charge, the deposit should be reduced or not required accordingly.)

[Note: Regulation 14 requires amendment to remove the outdated reference to remission of charges.]
Payment in advance by defaulters

58. Where an applicant has previously made a request for access to documents to the same agency but failed to pay the charge notified, he or she may be treated as a defaulter. An agency has power to require the applicant to pay a charge based on an estimate of the work involved before any work needed to give effect to her or his request is undertaken. Regulation 9, which provides generally for the estimation of charges payable, gives authority for demanding full payment of estimated charges (rather than a deposit). However, it is clear that s.29 requires the agency to do at least the amount of work required to give the applicant a notice under that section. Notice should also be given at that time of the intention to require payment in full, but the agency may only impose charges and require payment in full after consideration of the applicant's reply. (And see para.29 above on the position where the application is withdrawn.) 

59. As a matter of policy, the discretionary power to require payment in full of estimated charges by persons who have previously defaulted in paying FOI charges to an agency should be exercised rarely. A decision maker should take into account all relevant considerations and not follow an inflexible rule or policy. Previous non-payment of charges is one factor relevant to making a decision, but not the only one. Other factors which should be taken into account include, for example, the amount of previous unpaid charges, the amount of the current calculated charges, the applicant's interest in access to the documents currently sought, the existence of the legislative provision for deposits, any reasons given for non-payment of the earlier charge, and the public interest in access being given to information in the possession of the government (s.3(1)). The provisions of s.3(2) of the Act should be borne in mind, especially the requirement that discretions conferred by the Act should be ‘exercised as far as possible to facilitate and promote ... the disclosure of information’.

60. What is said above does not entitle an agency to require payment of the previous unpaid charges before processing a current FOI application. Only payment of the current charges based on work already done and/or on estimates of work to be done may be made a precondition to such further processing.

Adjustment of imposed charges

 61. Regulation 10 provides for the adjustment of an applicant’s liability where the work actually performed by an agency in processing a request varies from an estimate made in accordance with reg.9 (reg.10(1)&(3)). A refund must be made where any deposit or other payment already made exceeds the legislative charges for the actual work done (reg.10(4)). An applicant’s liability may be increased where the amount of work in processing a request exceeds the agency’s estimate (reg.10(4)), but only if the applicant is to be granted:

· access in full (access is granted to all documents without deletions) and 

· access in the form requested (e.g. by inspection or by copies).

If these conditions are not met no increase in the charge for processing a request can be made (reg.10(2)). 

62 An applicant, who will usually have paid a deposit based on an agency estimate, should not be taken by surprise by an increased liability to pay a substantial amount – he or she should be warned in advance where the liability is likely to increase substantially. Thus where it appears that the charges fixed under reg.9 and s.29 are likely to be substantially revised upwards under reg. 10 (i.e. only where full access is likely to be given) by, say, more than 25% , the applicant should be consulted as to whether he or she wishes work to proceed or whether he or she wishes to revise the request. Where an applicant is disadvantaged because an agency has substantially underestimated the charge it fixed in accordance with reg.9 and s.29, the agency should consider not imposing the whole or part of any additional charge fixed under reg.10.

63. Appropriate early consultation with an applicant is essential to ascertain whether particular documents are really wanted by an applicant before the applicant is required to pay a large sum.

Payment before access is given to documents

64. The combined effect of s.18(1)(b) and reg.11(1) is that an applicant is required to pay all charges before any access is given. (Regulation 11(2) provides an exception in the case of a charge for supervision of personal inspection of documents (including audio tapes, films or videotapes: reg.9(5)), unless the applicant is notified of an estimated charge for inspection in accordance with reg.9(3).) Agencies must not send documents to an applicant and ask for payment in return. The charge must be collected before documents are sent. 

c3.Provision of access at Information Access Offices

 65. Section 28(4) of the Act provides that a person who is given access at an Information Access Office shall not be required to pay any costs incurred by the agency that would not have been incurred had access been given at another place more convenient to the agency or the Minister giving access. (See FOI Memo. No.61 on Information Access Offices.)

Example: Where, because an applicant is given access at an Information Access Office in a State capital city rather than at an agency's central office in Canberra, the agency incurs cost in relation to delivering the documents, the agency may not recover those costs from the applicant.

Charges where access may be given in alternative forms  

66. The combined effect of section 20(4) and regulation 8 is that:

· where an applicant specifies a particular form of access, he or she cannot be charged any more than the charge for that form of access, even where under s.20(3) access is given in another form; 

· where an applicant does not specify a particular form of access, he or she may not be charged any more than the charge for the cheapest form of access necessary to meet the request.

Section 20

67. Section 20 of the Act provides that access to a document may be given to an applicant in one or more of the following forms (see new FOI Memorandum No.19, paras 3.44 to 3.47):

· inspection of the document; 

· provision of a copy of the document; 

· provision of the means of viewing a film or videotape or hearing a sound recording; 

· provision of a transcript of a sound recording or of shorthand notes.

68. If an applicant requests access to a document in a particular form, he or she is entitled to be given access in that form (s.20(2)) unless giving access in that form:

· would interfere unreasonably with the agency's operations or a Minister's performance of his functions;

Examples: Where an applicant wishes to inspect documents that are required by an agency for its everyday operations, the agency may refuse to make the actual documents available for inspection and instead make copies available.

Where an applicant seeks access to a typed transcript of a lengthy tape recording, an agency may give access to the tape itself.

· would be detrimental to the preservation of the document;

Examples: Where an applicant wishes to make a copy of a videotape on his or her own videotape recorder and damage might be done to the original videotape.

Where, due to the fragility of the document or for other proper reasons, personal inspection may result in damage to the document.

· would be inappropriate having regard to the physical nature of the document;

Example: A document that will not photocopy, due to its age or its condition.

· would involve an infringement of copyright (other than that owned by the Commonwealth, an agency or a State) in respect of a matter not relating to the affairs of an agency.

69. Where the giving of access to a document in the form requested by the applicant would have any of the above consequences, access in that form may be refused and access given in another form (s.20(3)). A decision to give access in an alternative form to that requested is a refusal to grant access 'in accordance with a request', and is subject to internal and AAT review (ss 54(1)(a) & 55(1)(a)).

70. Regulation 8 operates where an applicant does not specify a particular way in which he or she wants access and access may be given in two or more forms. In those circumstances, irrespective of the way in which access is actually given, the applicant must not be charged more than the lowest charge applicable to the alternative forms of access.

Charges for access to exempt documents and 'prior' documents

71. Section 14 continues the discretion of agencies to release documents - including exempt documents - otherwise than under the FOI Act. Section 94(3) of the Act provides that where, as a result of a request, access is given to a document in respect of which the applicant would not be entitled to access under the Act, the Regulations apply as if the access had been given in accordance with an entitlement under the Act. This means the Regulations should be applied in calculating the charge payable where an agency decides as a matter of discretion to grant access to documents including:

· a document which is exempt under the provisions of Part IV of the Act; 

· a document of an exempt agency (s.7 and Schedule 2 of the Act); 

· a 'prior' document (i.e. a document to which s.12(2) applies); 

· library material maintained for reference purposes (s.4(1)).

Charges for access to manuals and guidelines

72. Section 9 of the Act requires agencies to make manuals and certain other documents available for purchase by the public. A request cannot be made under Part III of the Act for access to a document which is available for purchase by the public in accordance with arrangements made by an agency under s.9 (s.12(1)(c)). Accordingly the Regulations do not apply to s.9 documents.

73. FOI Memorandum No.24 provides guidance on setting charges for s.9 material. The authority to charge for this material is not found in the Act but in the power of agencies to impose reasonable fees for the sale of Commonwealth property. While Departments of State have that power, statutory authorities only have such powers to impose fees and charges as are conferred by the relevant statutes.

74. Section 9 does not require copies to be made available for purchase in any particular form. In some cases, where there is likely to be sufficient demand, that may best be done by having them formally published and placed on sale. In other cases, it is sufficient to make photocopies to meet individual requests. It is desirable that, in charging for copies of s.9 documents, there should be uniformity in pricing. For this purpose, agencies should consult with the Australian Government Publishing Service. Where photocopies of documents are made available, and no other pricing policy applies, it may be appropriate to charge at the rate provided in the FOI (Fees and Charges) Regulations for photocopies (10 cents a page of photocopy).

75. The Regulations provide for charges to be imposed where a document is produced from stored data, e.g. by computer (see paras 47-52). However, the Regulations do not generally provide for other situations where a document sought by an applicant does not exist at the time his or her request is received, but the agency agrees as a matter of discretion to produce a new document containing the information sought. In this situation an agency may set a reasonable fee to be paid for the work involved in producing the document. The authority to collect a charge comes not from the FOI legislation but from the power of agencies to impose reasonable fees for the sale of Commonwealth property (but see para.73 for limitations in the case of statutory authorities).

GROUNDS FOR REMISSION OR PARTIAL REMISSION OF APPLICATION FEES, AND FOR REDUCTION OR NON-IMPOSITION OF ESTIMATED CHARGES

76. Section 30A provides that where an agency or Minister considers that an application fee, or part of it, should be remitted for any reason (including the following two reasons), the agency or Minister may remit the fee or part of the fee. The two reasons specifically referred to are:

· payment of the fee or part of the fee would cause or has caused financial hardship to the applicant (or to a person on whose behalf the application was made); 

· the giving of access is in the general public interest, or in the interest of a substantial section of the public.

77. In a similar way, s.29 of the Act provides that an agency should give notice to an applicant of its preliminary estimate of charges and give the applicant an opportunity to contend that a charge has been wrongly assessed, or that the charge should be reduced or not imposed (s.29(1)). Once the agency has heard from the applicant (within a period of 30 days or longer if allowed) it may do one of the following things: 

· decide to impose charges in the amount originally estimated; 

· decide to impose charges in a lesser amount, i.e. to reduce the estimated charges; 

· decide not to impose any charge at all.

78. Apart from the reason that the charges had been wrongly assessed (see para.35 above), the reasons for which preliminary estimates of charges may be reduced or not imposed are the same as the reasons for which remission of an application fee may be given (see para.76 above). The same basic factors are relevant to an agency's consideration in each case, and these are discussed in the following paragraphs (79-100). Where there are differences they are specifically referred to.

Onus or otherwise on the applicant

79. In the case of a request for remission of an application fee, an agency or Minister must consider each of the two reasons set out in s.30A, and any other relevant reason which comes to the agency's attention, whether or not any of those reasons is specifically raised by the applicant. The fact that an applicant failed to demonstrate the application of a particular reason would not be a basis for refusing remission for another reason if it was clearly established, even if it was not raised by the applicant.

80. In the case of charges, s.29(1)(f)(ii) specifically requires the applicant to state his or her reasons for contending that a charge should be reduced or not imposed. However, it is still true to say that, if an agency becomes aware of a factor relevant in any way, whether or not it has been raised by the applicant, it should take it into account.

Discretionary nature of decisions concerning remission of fees or reduction or non-imposition of charges

81. Even where one of the two specific reasons for consideration has been established, or another relevant reason exists, an agency has a discretion under ss.29(4) and 30A(l) whether or not to reduce or not to impose charges, or to remit a fee, as the case may be. In exercising that discretion, it must take account of the requirement in s.3(2) that discretions conferred by the Act be exercised as far as possible to facilitate and promote the disclosure of information promptly at the lowest reasonable cost. However, where an applicant establishes that one of the two reasons in ss 29(5) or 30A(l)(b) exists, then, in the absence of other relevant countervailing considerations, remission of a fee should be granted, or charges should be reduced or not imposed, as the case may be. Any relevant countervailing considerations should be carefully weighed against the strength of the other established reasons before deciding whether to remit a fee in full or in part or to reduce or not to impose a charge (see para.100 on partial remission).The following are examples of relevant countervailing considerations:

· where the applicant could reasonably be expected to obtain a commercial or other benefit from disclosure (this should not be inferred lightly); 

· where the applicant has previously been granted access to documents and cannot demonstrate a further need for access.

82. Each application for remission of a fee or reduction or non-imposition of a charge must be considered on its merits having regard to the circumstances of the particular application. The granting or refusal of such applications should not be regarded as automatic to any class of applicants (and see below on Members of Parliament and journalists: paras 97-8). In the normal course of making the decision whether or not to grant access in accordance with a request, the applicant's reasons for seeking a document are not relevant and should not influence the decision (see s.11(2)). However, in considering an application for remission of a fee or reduction or non-imposition of a charge those reasons may be relevant matters which may properly be taken into account.

Reasons for remission of fees or reduction or non-imposition of charges

Financial hardship

83. The Senate Standing Committee on Constitutional and Legal Affairs (as it was then) in its report on the Freedom of Information Bill 1978 observed that:

We believe that the case for allowing for the discretionary waiver or reduction of fees where an applicant is impecunious is unanswerable, and there should be an explicit power conferred upon ministers and agencies to this effect. What counts as 'impecuniosity' should depend in any particular case both upon the means of any particular applicant or organisation on the one hand, and upon the amount of fees and charges in issue on the other. To take a single example, the retrieval and copying of a two-page social security record may represent a minimum financial burden even for a pensioner, while the retrieval and copying of all files bearing upon a long-running repatriation compensation matter might on the other hand represent a substantial imposition for anyone.
(paragraph 11.41 of the Committee's Report)

84. While the particular examples used by the Senate Committee are now expressly covered by the exclusion from fees and charges of requests for income support documents (see paras 8-11 above and reg.6), the basic principle remains that financial hardship to the applicant has to be judged by considering both the applicant's financial circumstances and the magnitude of the particular fee or charge of which remission, or reduction or non-imposition, is sought. The AAT has said that financial hardship means more than an applicant having to meet a charge from his own resources (Re Bailey and Commonwealth Tertiary Education Commission (D166)). Some of the decisions of the AAT on the similar hardship test in s.66(2) may be helpful. Because it is essentially a case by case approach, no firm guidelines can be laid down.

85. Where remission, or reduction or non-imposition, is sought on the basis of financial hardship, an agency is entitled to seek such information as it wishes from the applicant concerning his or her means. But the inquiry must be proportioned according to the amount of the charge involved. Except where large amounts are in issue, which would not often be the case where the request is made by an individual applicant, a detailed inquiry into the applicant's means would hardly be justified. In most cases, an inquiry as to income, estimated weekly commitments and available cash in bank or building society or like accounts would provide a sufficient basis for assessing the degree of hardship involved in the payment of a charge.

Public interest

86. In recommending a power to remit charges on the grounds of public interest, the 1978 Senate Committee said:

We also believe that there should be explicit provision, as in the United States, for reduction or waiver by agencies or ministers when the provision of information 'can be considered as primarily benefiting the general public' rather than being for the benefit or gain of the individual applicant. It is likely to have particular utility for community interest organisations and groups, working in such areas as environment protection, education, social welfare and civil liberties, who operate on shoestring budgets yet are intimately concerned with the kind of policy formulation in the public interest that it is one of the basic objectives of any freedom of information to promote.
(paragraph 11.42 of the Committee's Report)

87. Remission of application fees (s.30A), and reduction or non-imposition of charges (s.29), on public interest grounds, depends on whether 'the giving of access' is in the general public interest, or a substantial section of the public, not on whether 'the granting of remission' is in the public interest. This reason does not apply where the giving of access would primarily be of benefit only to the person making the request.

88. In this context 'in the public interest' is used in the sense of something which is of benefit to the public.
89. The first question to consider is, therefore, whether the benefit from the release of the information contained in the particular documents will flow to the public at large, or a substantial section of the public, as well as to the specific individual or organisation who or which requested the documents concerned (the question of end use). If no benefit will flow to the public from access, because the information will not be made publicly available, the public interest reason for remission, or reduction or non-imposition, has not been satisfied.

90. The second question is whether, in the light of all the circumstances, making the specific information in the particular documents more widely available would be 'in the public interest' in the above sense (para.88). This requires a consideration of both the contents of the documents as a whole and of the context of their release.

91. The fact that the document may contain information which may be of curiosity value to the public, or a substantial section of the public, does not necessarily mean that giving access to the document is 'in the public interest'. On the other hand, if the giving of access to the specific documents would contribute valuable material to public debate on an issue, doing so will be in the public interest. However, lack of public discussion before release need not mean that the giving of access is not in the public interest. Giving access to information which would benefit the general public, or a substantial section of the public, if it were made more widely known is in the public interest whether or not there is an existing debate (e.g. where giving access would publicise the effects of a dangerous substance, or where public debate about an issue is likely to follow and would benefit the public). (See Re Bailey and Commonwealth Tertiary Education Commission (D166) for a rare example where the AAT commented on a request for remission on public interest grounds. The AAT said that disclosure of documents, which prima facie establish that a Minister issued a misleading press release with regard to expenditure of public monies, was in the general public interest. In that case, however, the AAT held that the public interest had been adequately satisfied by release of other documents in response to an earlier FOI request.)

92. A decision to remit a fee, or reduce or not to impose a charge, on public interest grounds is a decision that there is at least some public benefit from giving access to the documents as a whole. That does not prevent an agency later concluding that the public interest in disclosure of some or all documents is on balance outweighed by other public interest considerations 
against disclosure embodied in specific exemptions. If an agency concludes that giving access would be in the public interest in a particular case, it should grant full remission of fees or not impose any charges in the absence of any other relevant countervailing factor. Where there are other relevant countervailing factors they should be weighed against the public interest in giving access, and this may (but need not) result in partial or no remission or reduction (see para.81 above).
93. The following particular classes of applicants are not an exhaustive or exclusive list of the applicants who might make an application for remission of fees, or reduction or non-imposition of charges, for public interest reasons.

Examples

94. An example where remission of a fee, or reduction or non-imposition of a charge, would be justified, although there will not necessarily be a wide dissemination of information, is where an applicant is undertaking research that will assist by complementing the work of an agency and which will be available to the agency.

95. Clearly remission, or reduction or non-imposition, would be justified in the case of a research worker whose work will be published widely. In the case of a postgraduate student where the final thesis or the work will be available to the academic community, remission, or reduction or nonimposition, on public interest grounds would also normally be justified.

96. So far as non-profit public interest groups are concerned, the mere fact that a group is claiming to act in the public interest is not conclusive. In general, it would be reasonable for a decision-maker to look to such a group to establish that its request is made for purposes other than the direct financial gain of its members or spouses. Examples include bodies operating in the fields of social welfare, environmental protection, civil liberties, law reform and the like. But the applicant should still establish that the giving of access is in the general public interest or in the interest of a substantial section of the public, in the sense discussed above (para.87-92). Bodies which are government-funded may be able to make out a special case, but the mere fact that a body receives a government grant is not conclusive.

97. There is no automatic remission of fees, or reduction or non-imposition of charges, in the public interest for Members of Parliament. Again the central issue to be focused upon is whether the giving of access to the particular documents is in the public interest. The tests referred to in paras 85-6 (above) concerning the content of the documents and the context of their release are relevant. This reason for remission, or reduction or non-imposition, does not apply where the giving of access would primarily be of benefit only to the person making the request. In the case of requests by Members of Parliament for public interest remission of fees, or reduction or non-imposition of charges, the following guidelines should be observed:

· If a Member of Parliament makes a request for the purpose of assisting a constituent, fees should be remitted and no charges imposed if the constituent would not have been required to pay the fees and charges (had the applicant been the constituent in his or her own right). 

· If information contained in a document sought by a Member of Parliament is of a kind which is customarily provided in answer to a Parliamentary Question and the work involved in processing the request does not exceed what is normally accepted for answering Parliamentary Questions, the fees should be remitted and no charges imposed. 

· Fees should be remitted and no charges imposed where a Member of Parliament requests information contained in a document which would normally be provided to the Member of Parliament in accordance with the Government Guidelines for Official Witnesses before Parliamentary Committees and Related Matters, paras 4.1–4.5 (see Hansard, House of Representatives, 28 November 1989, Vol.170, p.3020). 
· In all other cases a request for remission of fees, or reduction or non-imposition of charges, made by a Member of Parliament is a matter either: 

- to refer for decision by the Minister responsible for the agency to which the request is made (note that s.23(1) provides that any decision in respect of a request made to an agency may be made on behalf of the agency by the responsible Minister); or

- for the agency to decide in accordance with any guidelines issued by the Minister responsible for the agency (the content of any such guidelines is a matter for individual Ministers).

98. As with Members of Parliament, there is no automatic remission of fees or reduction or non-imposition of charges in the public interest for journalists. Whether or not the giving of access is in the public interest is determined in each case on the principles set out above (paras 87-92). It is usually easy to concede that the benefits of release of information will flow to the general public or a substantial section of the public. As pointed out in para.92, if an agency concludes that giving access would be in the public interest in a particular case, it should grant full remission of fees or not impose any charges in the absence of any other relevant countervailing factor. Where there are other relevant countervailing factors they should be weighed against the public interest in giving access, and this may (but need not) result in partial or no remission or reduction (see paras 81 above and 100 below). While the question of possible commercial benefit to the publisher of the newspaper or journal may be a relevant factor to take into consideration (though in a specific instance the commercial benefit of publication is unlikely to be very great, and the paper or journal may often be performing a public service by publishing the results of FOI requests), it may not be of great weight when balanced against the benefits to the public of giving access.

Other reasons

99. All other relevant reasons must be taken into account in making remission, reduction and non-imposition decisions. In some cases it may be relevant that the documents in question contain personal information concerning the applicant, although this is no longer a mandatory consideration. Where an applicant may be charged for supervision or photocopying, agencies should consider whether, having regard to the size of the file relating to the applicant, fees should be remitted or charges not imposed or reduced - particularly where the request is the applicant's first request for access to his or her file.

Partial remission or reduction

100. In determining what remission of fees, if any, ought to be granted in a particular case, it should be borne in mind that the discretion to remit fees in whole OR in part applies in all cases, including those where remission is sought on public interest grounds. So far as charges are 
concerned, s.29 specifically provides not only for their non-imposition but also for their (partial) reduction. Where the public interest in access is made out, partial remission or reduction may be appropriate where the decision-maker considers it reasonable for the applicant to meet part of the fee or charge from his or her own resources, e.g because of expected commercial gain. (It would not, of course, be appropriate to remit fees or charges in part on the basis that the public interest had only been partially made out. The public interest is either made out or it isn’t, but where it is so made out the countervailing considerations may lead to a decision of partial remission, or reduction rather than non-imposition.)

Notification of decisions on reduction or non-imposition of charges

101. Section 29(6) of the Act requires an agency or Minister to take all reasonable steps to enable an applicant to be notified of the decision on the amount of the charge payable as soon as practicable but in any event not later than 30 days after the day on which the applicant notified the agency or Minister under s.29(1)(f)(ii). The 30 days are calendar days computed from the day after a request for reduction or non-imposition of charges is received. If a decision is not received by the applicant within the 30 days, a decision refusing the request is deemed to have been made by the principal officer of the agency or the Minister, as the case requires (s.29(7)). The consequences of the deemed refusal are:

· the applicant must then pay the charge in order to reactivate the 30 day period for dealing with the request (ss.15(5) and 31(3)(a)); and 

· the applicant may seek internal review of the deemed refusal (s.54(1)(d)) and subsequent AAT review (s.55(1)(d)).

The situation is similar in relation to application fees: see ss 30A(1A) and (1B).

REVIEW OF DECISIONS ON FEES AND CHARGES

102. The Act provides that agency decisions under s.29 relating to imposition of charges or the amount of a charge, and decisions under s.30A relating to remission of an application fee (whether for an FOI request or an application for internal review) are subject both to internal review (see s.54(1)(d) and (e)) and to review by the AAT (s.55(1)(d) and (e)). This includes internal and AAT review of deemed decisions under s.29(7) and 30A(1B) (see para.101 above). The procedures for review and appeal generally are set out in FOI Memorandum No.33 entitled 'Review of Decisions (Part VI)'.  FOI Memorandum No.33 should be read subject to later amendments of the FOI Act, particularly in relation to time limits and reviewable decisions.

103. There is a potential problem in relation to internal review of a decision not to remit the application fee for internal review. If a further internal review of that decision is sought and the second application fee is not remitted, the result may be a series of appeals the existence of which would prevent the matter going to the AAT. Amendments to the Fees and Charges Regulations will be sought which would have the effect of imposing no fee where the only issue on internal review is the refusal to remit the previous internal review fee. In the meantime, in order to avoid the potential problems, it is suggested that, as a general policy, agencies should remit the internal review fee where the only issue on internal review is payment of the first internal review fee.
APPLICATION OF MONIES RECEIVED

104. The Department of Finance has provided the following advice on the application of monies received by way of charges under the FOI Act:

Receipts arising from charges imposed under the FOI (Fees and Charges) Regulations shall be credited to Miscellaneous Revenue. In order that the total amount received in respect of FOI requests can be readily ascertained at any time during the financial year, departments should structure ledger codes within Miscellaneous Revenue to ensure that receipts from FOI charges are separately identifiable. Entities whose enabling legislation gives them ownership of moneys legally distinct from the Executive Government of the Commonwealth should pay receipts from charges into those bank accounts that their enabling legislation has authorised them to operate.

RECOVERY OF UNPAID CHARGES

105. Where an applicant is notified that a charge has been imposed by a Minister, a Department or a prescribed authority in accordance with s.29 of the Act, the charge becomes a debt payable to the Commonwealth or the prescribed authority. The debt is not removed unless:

· the AAT sets aside the decision to impose the charge; 

· the charge is waived by the Commonwealth or the prescribed authority.

106. It is the responsibility of every agency to ensure that action is taken to recover amounts owed to the agency under the Act and the Regulations. Departments and prescribed authorities which are subject to the Audit Act 1901 should note that, although delegates of the Minister of Finance in most agencies have the power under s.70C(1) of that Act to write off irrecoverable debts, and the power under s.70C(2)(c) to allow debts to be paid by instalments, waiver of a debt due to the Commonwealth is a matter for the Department of Finance. (Note: While waiver of a debt expunges forever the Commonwealth’s right to payment, a debt that has been written off may be reinstated if circumstances change so that the debt is no longer regarded as irrecoverable or uneconomic to pursue.)

APPENDICES

APPENDIX 1 : BRIEF OUTLINE OF FEES AND CHARGES FOR FOI REQUESTS

The FOI Act requires (s.15) that an application for access to a document be accompanied by an application fee. The FOI (Fees and Charges) Regulations provide for an application fee of $30.00 (reg.5).

2. The application fee is not applicable where the documents sought relate to claims concerning a prescribed income support payment such as a pension, allowance or benefit payable to the applicant (reg.6). The exception applies to requests for the applicant’s own personal income support documents where the document sought contains information (called ‘relevant information’) relating to a claim for, or a decision in relation to, the payment to the applicant of a prescribed benefit. However, there is no exception if the applicant has had access under the Act to the documents in the preceding 3 months, unless the contents of the documents, insofar as they relate to relevant information, have been materially altered since the last access occasion.

3. Where the application fee is applicable and does not accompany the application, the application does not constitute a valid request for the purpose of the Act and there is no obligation on the agency to process the application until payment or remission of the fee. Any such application only becomes a valid request when the application fee is either paid or remitted. You should, however, inform the applicant of the requirements of the Act in relation to the application fee and of the grounds for seeking remission (New FOI Memorandum No.29, paras 8-11).

Remission of application fee

4. Section 30A of the Act provides that an agency (or Minister) may remit an application fee, or part of an application fee, for any relevant reason including either of the following reasons:

· the payment of the fee or a part of the fee would cause financial hardship to the applicant or a person on whose behalf the application was made; or 

· the giving of access is in the general public interest or in the interest of a substantial section of the public.

5. A decision by an agency not to remit an application fee is subject to internal review and AAT review.

6. The reasons provided in the Act for remission of application fees are the same as the reasons for deciding whether or not to reduce or not to impose a charge. Section 30A allows an agency or a Minister to remit an application fee, in whole or in part, for any relevant reason. The legislation refers expressly to financial hardship and public interest as relevant reasons in deciding whether to remit an application fee, but all other relevant reasons must be taken into account. In some cases the fact that the applicant has requested access to documents containing personal information about him or her will be a relevant reason, but this matter is not conclusive in every case. A decision not to remit an application fee, or to remit it only in part, is subject to internal review and ultimately AAT review. (It is suggested that agencies should remit the internal review fee if the only matter of which review is being sought is a decision not to remit the $30 application fee.) The time limit for making a remission decision is 30 days, ie no later than 30 days after the request was made.  If the time limit has passed and the applicant has not received notice of a decision on the request, a decision is taken to have been made that no part of the application fee is to be remitted.  It is noted that an applicant may complain to the Ombudsman about delay in making such a decision.

7. For assistance in determining whether either of the reasons specifically mentioned in the legislation, or any other relevant reason, is established, see New FOI Memorandum No.29, paras 76-101. The fees are imposed by the Act and therefore must either be collected or remitted (see para.15 below on government policy). Where a fee is remitted, it must be remitted by an officer who is authorised to do so under s.23.

Charges

8. The Regulations provide that an agency may make a decision as to whether an applicant is liable to pay a charge in relation to a request (agencies have a discretion whether to charge but it is Government policy that processing and access charges should be imposed where applicable unless one or more of the reasons for reduction or non-imposition of charges are established: see para.15 below on government policy and para.6 above on grounds for remission of an application fee). Details of the charges applicable are contained in the Schedule to the Regulations (and see page 4 and Appendix 2 to New FOI Memorandum No.29). Generally charges are not payable by persons seeking access to their personal income support documents (see para.2 above).

9. Where an agency decides that the applicant is liable to pay a charge in respect of the processing of a request, the agency must send a notice (if possible at the time it sends the acknowledgment of request and receipt for the application fee) stating:

· that the applicant is liable to pay a charge; 

· the agency’s preliminary assessment of the charge and the basis of that assessment (e.g. how many hours of work are estimated to be involved, the relevant charging rate under the Regulations); 

· that the applicant may agree to pay the charge as assessed; 

· that the applicant has a right to argue that the agency has wrongly assessed the charge, or should exercise its discretion to reduce or not to impose the charge. The applicant must state his or her reasons for arguing these points; 

· that the applicant may withdraw the request; 

· that in exercising its discretion whether to reduce or not to impose a charge the agency will have regard to all relevant reasons but in all cases it must consider whether the charge (or part of it) would cause the applicant financial hardship and whether disclosure of the documents as a whole would be in the public interest. The fact that the applicant has requested access to documents containing personal information about her or him may be a relevant consideration; 

· the amount of the deposit the applicant is liable to pay if the charge is imposed and before the request is processed; 

· that the applicant has 30 days to advise the agency of her or his response and that the request will be taken to have been withdrawn if no response is received within that time.

10. Upon receipt by the applicant of the written notice the clock stops on the 30 day time limit for notification of a decision on the access request.

11. If the applicant fails to make a response within 30 days, the request is treated as withdrawn and the applicant is not liable for any charge (the application fee is not refundable).

12. If the applicant asks the agency to exercise its discretion to reduce or not to impose the charge, the agency has 30 days to notify the applicant of its decision. An applicant may ask that the request be treated as withdrawn if the agency decides that there are insufficient grounds to justify a decision to reduce or not to impose a charge.

13. If the agency decides that the charge should be imposed, the agency notifies the applicant of that decision and seeks payment of the deposit. The clock starts again on the 30 day time limit for processing the request on the day that the applicant pays the deposit. The applicant has a right to seek internal review or AAT review of the decision to impose the charge.

14. Once the agency has completed the processing of the request, it revises its assessment of the charge payable by the applicant based on the actual amount of work involved in the request. If the agency refuses access to any of the documents, the charge can be less but not more than the agency’s preliminary assessment (see reg.10(2)). The agency then notifies the applicant of its decision in respect of release of the documents and seeks payment of the balance of the charge before access is granted.

Government policy

15. Government policy is that, where they are applicable, fees should be collected and processing and access charges imposed by agencies for FOI requests except where one or more of the reasons for remission of fees (s.30A) or for reduction or non-imposition of charges (s.29(4) & (5)) is established. The level of fees and charges provides for partial, but not full, cost recovery by agencies, and is designed to ensure that users of the FOI Act make a contribution towards the costs of providing FOI access.

APPENDIX 2 : CHARGES UNDER THE FREEDOM OF INFORMATION ACT 1982

(References in the Service column are to the Schedule in the Fees & Charges Regulations) 

	ITEM
	SERVICE
	CHARGE

	(1) Access to written documents (not involving computers or like equipment) (other than applicant’s own personal records or income support documents – see (2) & (3))
	Search and retrieval of existing written documents per hour
(Pt I, Item 2)
	$15.00

	  
	Charge per hour for decision-making time (i.e. deciding whether to grant, refuse or defer access, or grant access with deletions) including time spent in 

— examining a document

— consulting with any person or body

— making a copy with deletions

— notifying interim or final decision

(Pt I, Item 5)
	$20.00

	  
	Written transcript of audio recording, shorthand, or code, for purpose of making a decision on a request, per page
(Pt I, Item 4)
	$4.40

	(2)Access to applicant's own personal records (other than income support documents – see (3) below) (Note: The maximum limits on search & retrieval and decision-making charges do not apply to requests by or on behalf of non-Australian citizens or applicants whose continued presence in Australia is subject to limitation as to time imposed by law (reg.3(3))
	Search & retrieval, first two hours of inspection time per hour
(Pt I, Item 2A)
	$15.00

(max $30.00)

	  
	Charge per hour for decision-making time (see (1) above for what this includes)

(Pt I, Item 6)
	$20.00

(max $40.00)

	(3)Access to applicant’s own income support documents (see paras 8-11)

(Reg.6)
	No charge, except where applicant has had access within previous 3 months to documents not since modified
	No charge

	(4) Charges for various forms of access
	Inspection time for written documents, or supervised arrangements for hearing or viewing sounds or visual images, per half hour (or part thereof)
(Pt II, Item 1)
	$6.25

	  
	Photocopies per page
(Pt II, Item 2)
	.10

	  
	Replaying audio tapes, videotapes, films etc.(other than costs of supervision of inspection: see above)

(Pt II, Item 5)
	No more than actual costs incurred in respect of arrangements for replaying 


	ITEM
	SERVICE
	CHARGE

	  
	Copies of audio tapes, video tapes, films, etc.

(Pt II, Item 6)
	No more than actual costs (including cost of film, tape or other article or thing) incurred in producing copy

	  
	Written transcripts of audio recordings, shorthand, or code, per page (if not already charged under (1) above)

(Pt II, Item 7)
	$4.40

	  
	Extraction & production of written documents (or tapes or disks), containing in discrete form information requested, by use of computers or other like equipment

(Pt I, Item 3)
	No more than actual costs incurred in producing document

	  
	Production by computer or like equipment of a document with deletions, where not practicable to make deletions by other means from computer-generated document

(Pt II, Item 4)
	No more than actual costs incurred in producing copy of document

	  
	Copy of a document in the form of a computer tape or a computer disk

(Pt II, Item 4A)
	No more than actual costs incurred in producing copy

	  
	Copies, other than photocopies, of written documents, per page
(Part II, Item 3)
	$4.40

	  
	Despatch to an address other than an Information Access Office

(Part II, Item 8)
	Cost of postage or delivery

	(5)Deposits may be charged. Calculated on preliminary estimate of charge and reduced or not imposed if charge reduced or not imposed.

(Reg.12)
	Where the charges exceed $25 but not $100
	$20.00

	  
	Where the charges exceed $100
	25% of estimated amount


APPENDIX 3 : FREEDOM OF INFORMATION (FEES AND CHARGES) REGULATIONS

Statutory Rules 1982 No. 1971
____________

FREEDOM OF INFORMATION (FEES AND CHARGES) REGULATIONS

 

I, THE GOVERNOR-GENERAL of the Commonwealth of Australia, acting with the advice of the Federal Executive Council and in pursuance of section 4 of the Acts Interpretation Act 1901, hereby make the following Regulations under the Freedom of Information Act 1982

Dated 19 August 1982.

N.M.STEPHEN

Governor-General

By His Excellency’s Command,

P.DURACK

Attorney-General

____________

Citation

1. These Regulations may be cited as the Freedom of Information (Fees and Charges) Regulations. 

Interpretation

2. (1) In these Regulations, unless the contrary intention appears —

'relevant agency', in relation to a request, means the agency to which the request has been made or is to be deemed, by virtue of section 16 of the Act, to have been made;

'relevant Minister', in relation to a request, means the Minister to whom the request has been made or is to be deemed, by virtue of section 16 of the Act, to have been made;

'the Act' means the Freedom of Information Act 1982;

'written document’, in relation to a request, means a document other than —

(a) a document produced for the purposes of the request by an agency by —

(i) the use of a computer or other equipment that is ordinarily available to the agency for retrieving or collating stored information; or

(ii) the making of a transcript from a document held in the agency, being a document by which words are recorded in a manner in which they are capable of being reproduced in the form of sound or in which words are contained in the form of shorthand writing or in codified form; or

(b) a document that is an article or thing from which sounds or visual images are capable of being produced.

(2) In these Regulations, unless the contrary intention appears, a reference to the time spent by an agency or a Minister in searching for or retrieving a document does not include —

(a) where the document is not found in the place in which, according to the filing system of the agency or of the office of the Minister, as the case may be, (in this sub-regulation referred to as the 'relevant filing system') it ought to be located—any time other than such time as would have been spent by the agency or Minister in searching for or retrieving the document if the document had been found in that place; or

(b) where the relevant filing system ought reasonably to have indicated, but does not indicate, the place in which the document is located—any time other than such time as would have been spent by the agency or Minister in searching for or retrieving the document if the relevant filing system had indicated the place in which the document is located and the document had been found in that place.

(3) For the purposes of these Regulations, time spent by a person in searching for or retrieving an official document of a Minister shall be taken to be time spent by the Minister in searching for or retrieving the document.

Liability to pay charges

3. (1) Where an applicant has made a request for access to a document of an agency or an official document of a Minister, the agency or Minister may make a decision whether the applicant is liable to pay, in respect of the request or in respect of the provision to the applicant of access to the document, any of the charges applicable under these Regulations, other than an application fee. 

(2) Where an agency or a Minister has, under sub-regulation (1), made a decision that an applicant is liable to pay a charge, then except where regulation 8, 9 or 10 applies, the charge is payable by the applicant in the amount or at the rate fixed by, or in accordance with, the Schedule. 

(3) A reference in items 2A and 6 of Part I of the Schedule to a maximum charge in respect of a request for access does not apply to an applicant:

(a) who is not an Australian citizen; or

(b) whose continued presence in Australia is subject to a limitation as to time that is imposed by law. 

Charges applicable generally

4. Subject to these Regulations—

(a) the charges set out in Part I of the Schedule are applicable in respect of a request for access to a document; and

(b) the charges set out in Part II of the Schedule are applicable in respect of the provision of access to a document to which a request relates.

Application fees

5. For the purposes of sub-section 4 (8) of the Act—

(a) an application fee of $30 is, subject to regulation 6, applicable in respect of an application under sub-section 15 (1) of the Act; and

(b) an application fee of $40 is, subject to regulation 6, applicable in respect of an application under sub-section 54 (1) of the Act.

Charges and fees not applicable in relation to certain documents

6. (1) In this regulation, 'prescribed benefit' means a pension, allowance or benefit payable under-

(a) the Seamen’s War Pensions and Allowances Act 1940;
(b) the Social Security Act 1991;
(c) the Student Assistance Act 1973; or

(d) the Veterans Entitlements Act 1986,

and any payment of a like nature the purpose of which is to provide income support to persons of inadequate means. 

(2) Regulation 4 does not apply in relation to a request for, or the provision of, access to a document—

(a) that contains information (in this sub-regulation referred to as 'relevant information') relating to a claim for, or a decision in relation to, the payment to the applicant of a prescribed benefit; and

(b) to which the applicant—

(i) has not, pursuant to a request, had access during the period of 3 months immediately preceding the day on which the first-mentioned request was made; or

(ii) has, pursuant to a request, had access during the period referred to in sub-paragraph (i) but the contents of which, in so far as they relate to relevant information, have (whether by way of addition, omission or alteration) been modified in a material particular after the day on which the applicant last had, pursuant to a request, access to the document.

(3) Regulation 5 does not apply in relation to—

(a) an application under sub-section 15 (1) of the Act requesting access to a document; or

(b) an application under sub-section 54 (1) of the Act requesting the review of a decision relating to a request for access to a document, 

being a document—

(c) that contains information (in this sub-regulation referred to as 'relevant information') relating to a claim for, or a decision in relation to, the payment to the applicant of a prescribed benefit; and

(d) to which the applicant—

(i) has not, pursuant to a request, had access during the period of 3 months immediately preceding the day on which the application referred to in paragraph (a) or the request for access referred to in paragraph (b), as the case may be, was made; or

(ii) has, pursuant to a request, had access during the period referred to in sub-paragraph (i) but the contents of which, in so far as they relate to relevant information, have (whether by way of addition, omission or alteration) been modified in a material particular after the day on which the applicant last had, pursuant to a request, access to the document.

Liability for charges where access may be provided in more than one form

8. Where-

(a) access to a document to which a request relates may be provided in any of 2 or more forms; and

(b) the applicant has not requested access to the document in a particular form; and

(c) the amount of the charge or charges that, but for this regulation, the applicant would be liable to pay in respect of the request and the provision of access, in the form selected by the relevant agency or the relevant Minister, to the document exceeds the lowest amount (in this regulation referred to as the 'prescribed amount') of the charge or charges that the applicant would have been liable to pay in respect of the request and the provision of access to the document if access had been given in some other form, the amount of the charge or charges that the applicant is liable to pay shall not exceed the prescribed amount.

Charges based on estimates of time, &c., may be fixed certain cases

9. (1) Where, at the time (in this sub-regulation referred to as the 'relevant time') that an agency or a Minister proposes to notify an applicant under section 29 of the Act that he is liable to 
pay a charge in respect of the request that he has made for access to a document, the agency or Minister has not taken any or all of the steps necessary to enable a decision to be made on the request, had been taken by the agency or Minister.

(2) Where, at the time (in this sub-regulation referred to as the 'relevant time') that an agency or a Minister proposes to notify an applicant under section 29 of the Act that he is liable to pay a charge (other than a charge in relation to which sub-regulation (3) in applies) respect of the provision of access to a document, the agency or Minister has not taken any or all of the steps necessary to enable the applicant to be given access to the document, the agency or Minister may fix, as the amount of the charge, such amount as would be the amount ascertained in accordance with the Schedule in respect of the charge if, at the relevant time, all steps that are, or would, in the opinion of agency or Minister, be , necessary to enable the applicant to be given access to the document had been taken by the agency or Minister.

(3) Where—

(a) access to a document is to be given to an applicant in the form of an opportunity to inspect the document under the supervision of an officer; and

(b) the relevant agency or the relevant Minister makes a decision that the applicant is liable to pay a charge in respect of the period during which the officer is to supervise the inspection, the relevant agency or the relevant Minister may fix, as the amount of the charge, such amount as would be the amount ascertained in accordance with the Schedule in respect of the charge if—

(c) at the time that the decision is made, the applicant had availed himself of the opportunity so to inspect the document; and 

(d) the period during which the officer supervised the inspection was such period as is determined by the agency or Minister to be the period reasonably required for the inspection.

(4) Where an agency or a Minister has, in accordance with sub-regulation (1), (2) or (3), fixed an amount in respect of a charge that an applicant is liable to pay, the applicant is, subject to regulation 10, liable to pay the charge in the amount so fixed.

(5) In sub-regulation (3), a reference, in relation to a document, to an opportunity to inspect the document shall, in relation to a document that is an article or thing from which sounds or visual images are capable of being produced, be read as a reference to the arrangements made for the applicant to hear or view those sounds or images and 'inspection' shall, in relation to such a document, be construed accordingly.

Readjustment of liability for charges in cases where regulation 9 applies

10. (1) Where—

(a) an agency or a Minister has, in accordance with sub-regulation 9 (1), (2) or (3), fixed an amount in respect of a charge that an applicant is liable to pay; and

(b) after—

(i) in the case of a charge in respect of a request for access to a document — the agency or Minister has made a decision on the request;

(ii) in the case of a charge (other than a charge in respect of which an amount has been fixed on accordance with sub-regulation 9 (3)) in respect of the provision of access to a document — the agency or Minister has taken all steps necessary to enable the applicant to be given access to the document; or

(iii) in the case of a charge in respect of the provision of access to a document, being a charge in respect of which an amount has been fixed in accordance with sub-regulation 9 (3) — the applicant has had access to the document, it is ascertained that the amount so fixed in respect of the charge does not equal the amount (in this regulation referred to as the 'prescribed amount') that, but for regulation 9, the applicant would, under these Regulations, be liable to pay in respect of the charge, the agency or Minister shall, 
subject to sub-regulation (2), fix, as the amount of the charge, an amount equal to the prescribed amount.

(2) Where an agency or a Minister makes a decision not to grant a request for access to a document, the agency or Minister shall not fix, under sub-regulation (1), an amount in respect of a charge unless the prescribed amount in relation to the charge is less than the amount fixed in respect of the charge in accordance with sub-regulation 9(1), (2) or (3), as the case may be.

(3) Where an agency or a Minister has, in accordance with sub-regulation (1), fixed an amount in respect of a charge that an applicant is liable to pay, the applicant is liable to pay that amount in respect of the charge in lieu of the amount fixed in respect of the charge in accordance with sub-regulation 9 (1), (2) or (3), as the case may be.

(4) Where an applicant is, under sub-regulation (3), liable to pay to an agency or Minister in respect of a charge an amount fixed in accordance with sub-regulation (1), then -

(a) if the applicant has, under sub-regulation 9 (4), paid to the agency or Minister in respect of the charge an amount that exceeds the first-mentioned amount —the applicant is entitled to a refund in an amount equal to the amount of the excess; or

(b) if the applicant has, under sub-regulation 9 (4), paid to the agency or Minister in respect of the charge an amount that is less than the first-mentioned amount—the amount so paid by shall be deemed to have been paid as a deposit on account of the charge.

Charges to be paid before access is granted

11. (1) Subject to sub-regulation (2), where an applicant is liable to pay a charge in respect of a request for access to a document or in respect of the provision of access to the document, the charge shall be paid to the relevant agency or the relevant Minister before access is granted to the document.

(2) Sub-regulation (1) does not apply to or in relation to a charge of a kind referred to in Item 1 of Part II of the Schedule except when the charge is payable in an amount fixed in accordance with sub-regulation 9 (3).

(3) In this regulation, 'charge' does not include a charge or any part of a charge that has been remitted.

Deposits

12. (1) Where—

(a) an agency or a Minister has made a decision that an applicant is liable to pay, in respect of a request or in respect of the provision of access to the document to which the request relates, a charge or charges other than a charge or charges applicable by virtue of regulation 6 or 7; and

(b) the amount, or the estimated amount, of that charge or of those charges exceeds $25, the agency or Minister may make a decision whether the applicant is required to pay a deposit on account of the charge or charges that the applicant is liable to pay under these Regulations.

(2) Where an agency or a Minister has made a decision that an applicant is required to pay a deposit on account of the charge or charges that the applicant is liable to pay under these Regulations, the amount of the deposit is such amount not exceeding-

(a) where the amount, or the estimated amount, of the charge or charges exceeds $25 but does not exceed $100 — $20; or

(b) where that amount or estimated amount exceeds $100 — 25 per centum or that amount or estimated amount,

as is determined by the agency or Minister.

Applicant to be notified of liability to pay deposit

13. (1) Where, by virtue of a decision of an agency or a Minister, an applicant is required to pay a deposit on account of a charge or charges, the agency or Minister shall notify the applicant, in writing, accordingly and shall specify in the notification the amount of the deposit.

(2) A notification under sub-regulation in (1) in respect of a deposit on account of a charge or charges shall be given to the applicant at the same time as the notification under section 29 of the Act in relation to the charge or charges is given to him.

Deposit not to be refunded

14. A deposit paid by an applicant on account of a charge or charges, or any part of such a deposit, shall not be refunded to the applicant otherwise than in compliance with a decision to remit in whole or in part the charge or charges. 

SCHEDULE

PART I Regulation 4

CHARGES APPLICABLE IN RESPECT OF A REQUEST FOR ACCESS TO A DOCUMENT

	Item No.
	Charge
	Amount or Rate of Charge

	2
	Where the request relates to a document other than a document in relation to which a charge is applicable under item 2A or 3 — a charge in respect of the time spent by the relevant agency or the relevant Minister in searching for or retrieving the document
	$15.00 per hour

	2A
	If the request relates to a document that contains personal information about the applicant—a charge for the time spent by the agency or the Minister in searching for or retrieving the document
	$15 for each hour, to a maximum charge of $30

	3
	Where the request, being a request made to an agency, is in respect of information that is not available in discrete form in documents of the agency—a charge in respect of the production of a document containing the information in discrete form by the use of a computer or other equipment that is ordinarily available to the agency for retrieving or collating stored information
	an amount not exceeding the actual cost incurred by the agency in producing the document

	4
	Where -

(a) the request relates to a document by which words are recorded in a manner in which they are capable of being reproduced in the form of sound or in which words are contained in the form of shorthand writing or in codified form; and

(b) for the purpose of making a decision on the request, a written transcript of the words recorded or contained in the document is produced,

a charge in respect of the production of such a written transcript
	$4.40 per page of transcript

	5
	A charge in respect of the time that is spent (other than on an application under section 54 of the Act for the review or a decision) by an agency or Minister in deciding whether to grant, refuse or defer access to the document or to grant access to a copy of the document with deletions, including time spent-

(a) in examining the document;

(b) in consultation with any person or body;

(c) in making a copy with deletions; or

(d) in notifying any interim or final decision on the request
	$20.00 per hour

	6
	If the document referred to in item 5 contains personal information about the applicant—a charge for the time that is spent in deciding whether to grant, refuse or defer access to the document or to grant access to a copy of the document with deletions
	$20 for each hour, to a maximum charge of $40


PART II

CHARGES APPLICABLE IN RESPECT OF THE PROVISION OF ACCESS TO A DOCUMENT TO WHICH A REQUEST RELATES

	Item No.
	Charge
	Amount or Rate of Charge

	1
	Where access to the document to which the request relates is given—

(a) in the form of an opportunity to inspect the document under the supervision of an officer; or

(b) in the case of a document that is an article or thing from which sounds or visual images are capable of being produced-in the form of arrangements for the applicant to hear or view those sounds or visual images under the supervision of an officer,

a charge in respect of the period during which the officer supervises the inspection, hearing or viewing, as the case may be
	if the charge does not exceed half an hour—$6.25 if the period exceeds half an hour, and any period not exceeding half an hour, included in the period—$6.25

	2
	Where the request relates to a written document and access to the document is given in the form of the provision of a photocopy of the document—a charge in respect of the number of pages of photocopy provided to the applicant
	10 cents per page

	3
	Where the request relates to a written document and access to the document is given in the form of the provision of a copy (other than a photocopy) of the document — a charge in respect of the number of pages of copy provided to the applicant
	$4.40 per page

	4
	Where

(a) the request, being made to an agency, is in respect of information (in this item referred as the 'relevant information') that is available in discrete form in a document produced (whether for the purposes of the request or not) by the use of a computer or other equipment that is ordinarily available to the agency for retrieving or collating stored information;

(b) deletions are made from the document before access to it is given to the applicant; and

(c) it is not reasonably practicable to make these deletions otherwise than by the use of a computer or other equipment referred to in paragraph (a),

a charge in respect of the production by the computer or other equipment of a copy of the document with those deletions
	an amount not exceeding the actual costs incurred by the agency in producing such a copy of the document


	Item No.
	Charge
	Amount or Rate of Charge

	4A
	A charge for the production by an agency of a copy of a document in the form of a computer tape or a computer disk
	an amount that does not exceed the actual costs incurred by the agency in producing the copy of the document

	5
	Where

(a) the request relates to a document that is an article or thing from which sounds or visual images are capable of being produced; and

(b) access to the document is given in the form of arrangements for the applicant to hear or view those sounds or visual images,

a charge in respect of the arrangements so made other than any arrangements in respect of which a charge is applicable under Item 1
	an amount not exceeding the actual costs incurred by the relevant agency or Minister in respect of those arrangements

	6
	Where

(a) the request relates to a document that is an article or thing from which sounds or visual images are capable of being produced; and

(b) access to the document is given in the form of the provision of a copy of the document,

a charge in respect of the production of the copy so provided
	an amount not exceeding the actual costs (including, where applicable, the cost of any tape, film or other article or thing provided) incurred by the relevant agency or Minister in producing the copy

	7
	Where

(a) the request relates to a document by which words are recorded in a manner in which they are capable of being reproduced in the form of sound or in which words are contained in the form of shorthand writing or in codified form;

(b) access is given in the form of the provision of a written transcript (with or without deletions) of the words recorded or contained in respect of the production of such a written transcript, and 

(c) the applicant has not paid, or is not liable to pay, as a charge in respect of the request for access to the document, a charge in respect of the production of such a written transcript, 

a charge in respect of the production of that written transcript
	$4.40 per page of transcript

	8
	Where

(a) access to the document to which the request relates is to be given in the form of the provision of a copy of the document; and

(b) the copy so provided is, at the request of the applicant, to be sent by post or delivered to him at a place other than an Information Access Office,

a charge in respect of the posting or delivery of the copy
	an amount not exceeding the cost of postage or delivery


APPENDIX 4 : LETTER ADVISING REQUIREMENT TO PAY $30 APPLICATION FEE - SAMPLE
Dear <applicant>

I refer to your letter of <date> in which you sought access under the Freedom of Information Act to documents relating to <subject of request>. The legislation requires requests for access to be accompanied by an application fee of $30.00 except where the documents sought relate to claims concerning a prescribed income support benefit such as a pension, allowance or benefit payable to the applicant. 

Your payment together with the attached payment advice slip should be addressed to:

Collector of Public Moneys

<Department>
<Address>
The Department has a discretion to consider remission of the fee for any reason, including either of the following reasons:

· the payment of the fee or a part of the fee would cause financial hardship to the applicant or person on whose behalf the application was made; or 

· the giving of access is in the general public interest or in the interest of a substantial section of the public.

You should provide adequate supporting evidence to clearly demonstrate that either one of the relevant criteria has been met or that the overall circumstances justify remission. If you believe you have sufficient grounds for remission of the application fee you should address your request for remission to:

<Name>
<Address>

Please quote file number <file no> on any correspondence.

Until such time as the application fee is paid or remitted, your letter does not constitute a request for the purpose of the FOI Act and there is no obligation on the Department to process the application. Should payment of the application fee or a request for remission not be received from you within 30 days from the date of this letter I will understand that you no longer wish to proceed with the matter.

Should you proceed with your request, additional charges may also be payable in relation to time spent in searching for and retrieving relevant documents, decision-making time, photocopying, postage, etc. In the event the Department decides that you are liable to pay a charge in respect of the processing of the request, you will be notified of the preliminary assessment of the charge and have full opportunity to contend that the charge should not be imposed or should be reduced.

Yours sincerely

FOI Coordinator

APPENDIX 5 : ACKNOWLEDGMENT (WHEN FEE RECEIVED) - SAMPLE
Dear <applicant>

I refer to your letter of <date> in which you sought access to documents relating to <subject of request> under the Freedom of Information Act.

Payment of the application fee was received on <date of receipt> and the statutory period for processing your request will commence from that date. The receipt for your payment is attached.

You will be notified of any additional charges in relation to your request or of a decision as soon as practicable.

Yours sincerely

FOI Coordinator

c2.APPENDIX 6 : NOTICE OF LIABILITY TO PAY A CHARGE - SAMPLE
Dear <applicant>

I refer to your request under the Freedom of Information Act 1982 in which you sought access to <documents requested>. In accordance with Section 29 of the Act I have decided that you are liable to pay a charge in respect of the processing of your request. My preliminary assessment of that charge is as follows:

Search and Retrieval Time x 1 hour at $15ph $15

Decision Making Time x 3 hours at $20ph $60

Copies of documents at 10 cents @ x 45 $ 4.50

Postage $ 3.00
TOTAL $82.50
AGENCY NOTE: You should give full details of the basis on which the charge has been calculated i.e. that you have located 5 files which relate to the request with approximately 150 folios per file and that it will take 1 hour to search those files to identify documents which come within the terms of the request. You estimate that approximately 100 folios will require a decision on access and that will take 3 hours. Given the nature of the documents you envisage access being granted in respect of about 45 of those documents.

You may contend that the charge has been wrongly assessed, or should be reduced or not imposed. In deciding whether to reduce or not to impose a charge, the decision maker must consider any relevant reasons, including either of the following reasons:

· whether payment of the charge, or part of it, would cause you financial hardship; and 

· whether the giving of access to the documents is in the general public interest. 

As the charge exceeds $25 a deposit of $20 [or if it exceeds $100 a deposit of 25%] will be sought if the charge is imposed. Within 30 days of receipt of this notice you are required to either:

· agree to pay the charge; or

· contend that the charge-

- has been wrongly assessed, or } You should give

- should be reduced, or } full reasons for so

- not imposed, or both; or } contending

· withdraw your request.

If you fail to notify this Department in a manner mentioned above within 30 days of receipt of this notice it will be taken that you have withdrawn your request. In accordance with Section 31, the 30 day limit for processing your request is suspended from the day that you receive this notice and resumes on either the day you pay the charge (in full or the required deposit) or the day on which this agency makes a decision not to impose a charge.

Yours sincerely

FOI Coordinator

APPENDIX 7 : NOTICE OF IMPOSITION OF A CHARGE - SAMPLE
Dear <applicant>
I refer to my notification that you were liable to pay a charge in respect of the processing of your Freedom of Information request and your subsequent request for reduction/non-imposition of the preliminary assessment of the charge.

I have decided to impose the charge without reduction / impose a lesser charge [whichever is appropriate] because [agency should state full reasons for its decision]. [Where the decision is not to impose a charge at all, it is only necessary to inform the applicant of that fact and that processing of the application is continuing.]

On payment of a deposit of (25% of the total charge if over $100, or $20 if between $25 and $100] processing of your request will commence. You will be advised of my decision within [balance of 30 day time limit] after payment of the deposit.

My decision to impose the charge without reduction / impose a lesser charge [whichever is appropriate] is subject to review. Section 54 of the FOI Act gives you a right to apply for a review of the decision to impose a charge upon you. Application for internal review of the decision must be made in writing within 30 days of receipt of this letter and accompanied by an application fee of $40.00. No particular form is required but it is helpful if you set out in the application the grounds on which you consider that the decision should be reviewed.

Yours sincerely

FOI Co-ordinator

APPENDIX 8 : Time Control Sheet -sample
All action officers involved in processing this request must record the time spent by them on all tasks associated with the request. This includes file creation, search and retrieval, consultation, decision making, computer costs, word processing time, photocopying, one off costs, etc.

	Date
	Name, Designation of Action Officer
	* Specific details of duties performed in relation to the request
	Time Involved (Hrs/Mins)
	'One off' Costs (if any)

	  
	  
	  
	  
	  

	  
	  
	  
	  
	  

	  
	  
	  
	  
	  

	  
	  
	  
	  
	  

	  
	  
	  
	  
	  

	  
	  
	  
	  
	  

	  
	  
	  
	  
	  

	  
	  
	  
	  
	  

	  
	  
	  
	  
	  

	  
	  
	  
	  
	  

	  
	  
	  
	  
	  

	  
	  
	  
	  
	  

	  
	  
	  
	  
	  

	  
	  
	  
	  
	  

	  
	  
	  
	  
	  

	  
	  
	  
	  
	  

	  
	  
	  
	  
	  

	  
	  
	  
	  
	  


* Search and Retrieval
 

The 'time spent in searching for or retrieving' a document embraces time spent -

• in searching a file index to establish the location of a document (whether that be done manually or by computer);

• in physically locating and extracting the document from the shelf or other place where it is held; and

• in reading a file to locate a document relevant to a request.

* Decision Making
This includes time spent by the agency or Minister in deciding whether to grant, 

refuse or defer access to a document or to grant access to a copy of a document 

with deletions, including time spent in -

• examining the document;

• in consulting with any person or body;

• in making a copy with deletions; and

• in notifying any interim or final decisions on the document.

APPENDIX 9 : CHARGE PROFORMA -SAMPLE
File Number

	1. Applicant:
	2. Chargeable: YES / NO

	3. Agency/action area
	  

	4. Reason for charge not being imposed (if applicable):
	  

	  
	  


RECOMMENDED APPROVED

	5. PRELIMINARY ASSESSMENT
	  
	  
	  

	a. Search & Retrieval Time
	HRS
	MINS
	$

	b. Decision Making Time
	HRS
	MINS
	$

	c. Inspection
	HRS
	MINS
	$

	d. Photocopying
	  
	  
	$

	e. Despatch
	  
	  
	$

	6. TOTAL ESTIMATED CHARGE
	  
	  
	$

	7. DEPOSIT SOUGHT
	  
	  
	$

	8. PAYMENT RECEIVED
	a. Receipt No:
	  
	b. Date:


RECOMMENDED APPROVED

	9. ACTUAL CHARGE 
	  
	  
	  

	a. Search & Retrieval Time
	HRS
	MINS
	$

	b. Decision Making Time
	HRS
	MINS
	$

	c. Inspection
	HRS
	MINS
	$

	d. Photocopying
	  
	Copies
	$

	e. Computer Usage
	  
	CPU Seconds
	$

	f. Transcripts
	  
	Pages
	$

	g. Replaying/ Copying Films/Tapes
	  
	  
	$

	h. Other
	  
	  
	$

	i. Despatch
	  
	  
	$

	10. TOTAL CHARGE
	  
	  
	$

	11. LESS DEPOSIT
	  
	  
	$

	12. NET CHARGE
	  
	  
	$


RECOMMENDED APPROVED

