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CHAPTER 5
AMENDMENT OF THE
FOI ACTAND REGULATIONS
Introduction

5.1
During the reporting year there were major amendments to the FOI Act.  These amendments, together with additional minor amendments to the FOI Act and Regulations, are outlined below.

Amendment Of The Foi Act
Freedom of Information (Removal of Conclusive Certificates and Other Measures) Act 2009
5.2
The Freedom of Information (Removal of Conclusive Certificates and Other Measures) Act 2009 (Act No. 99 of 2009) repealed the power to issue conclusive certificates in the FOI Act and the Archives Act 1983 for all exemption provisions where certificates may be issued.  The effect of the repeal of the certificate power will be that the AAT may undertake full merits review of all exemption claims.  Existing conclusive certificates will be revoked if and when a new request for access to a document or record covered by a certificate is received. 

5.3
The amendments also introduced a number of procedural measures which are directed to protecting particularly sensitive information in the conduct of proceedings before the AAT, including against unnecessary disclosure.  These measures do not affect substantive rights of access to documents or records.
Freedom of Information Amendment (Reform) Act 2010
5.4
The Freedom of Information Amendment (Reform) Act 2010 (Act No. 51 of 2010) (the Reform Act) implemented the Government’s commitment to promote a pro-disclosure culture across government and to build a stronger foundation for more openness in government.  The FOI reforms arose from the Government’s 2007 election commitments which are set out in the policy statement Government information: restoring trust and integrity.  The reforms implement a number of the recommendations from the 1995 joint report by the Australian Law Reform Commission and the Administrative Review Council entitled Open government: a review of the federal Freedom of Information Act 1982, as well as other initiatives.

5.5
The amendments complement the structural reforms implemented by the Australian Information Commissioner Act 2010 (Act No. 52 of 2010).  Those measures comprise the establishment, from 1 November 2010, of the Office of the Australian Information Commissioner (OAIC) and the new independent statutory positions of Australian Information Commissioner (as head of the OAIC) and FOI Commissioner.  The existing statutory position of Privacy Commissioner will also be established within the OAIC.  In relation to FOI, the Australian Information Commissioner, supported by the FOI Commissioner, will act as an independent monitor for FOI and will be entrusted with a range of functions designed to make the Office of the Australian Information Commissioner both a clearing house for FOI matters and a centre for the promotion of the objects of the FOI Act.
5.6
The Reform Act contains amendments which:

· aim to ensure that the right of access to documents under the FOI Act is as comprehensive as it can be, limited only where a stronger public interest lies in withholding access to documents;
· give greater weight to the role that the FOI Act serves in pro-active publication of government information; and

· improve the request process under the FOI Act.
5.7
Schedule 1 of the Reform Act substitutes a new objects clause in the FOI Act which emphasises the reasons underlying the objects in giving the Australian community access to information held by the Government.  Schedule 2 of the Reform Act overhauls Part II of the FOI Act and introduces a new information publication scheme for Commonwealth agencies that are subject to the FOI Act.  The new scheme provides a statutory framework for pro-active, web-based publication of information by agencies and will commence on 1 May 2010.  The purpose of the scheme is to allow the FOI Act to evolve as a legislative framework for giving access to information through agency-driven disclosure rather than as a scheme that is primarily reactive to requests for documents. 
5.8
Schedule 3 of the Reform Act implements major changes for access to records under the Archives Act 1983.  The open access period is brought forward from 30 years to 20 years for most Commonwealth records (other than a Cabinet notebook or a record containing Census information).  The open access period for Cabinet notebooks is brought forward from 50 to 30 years. 

5.9
Schedule 3 of the Reform Act also contains amendments to the exemption provisions in the FOI Act, in which a new, single form of public interest test (which is weighted towards disclosure) is applied to additional exemption provisions.  Some exemption provisions are repealed.  Part IV of the FOI Act, which contains the exemption provisions, is reorganised to group together those provisions which are subject to the public interest test (public interest conditional exemptions) and those which are not (exemptions).
Offshore Petroleum and Greenhouse Gas Storage Legislation Amendment Act 2009
5.10
The Offshore Petroleum and Greenhouse Gas Storage Legislation Amendment Act 2009 (Act No. 102 of 2009) amended the FOI Act to ensure that records of a Commission of inquiry within the meaning of the Offshore Petroleum and Greenhouse Gas Storage Act 2006 that are in the custody of the National Archives of Australia are treated in the same way as records of the Commission of inquiry within the meaning of the Quarantine Act 1908.
Statute Law Revision Act 2010

5.11
The Statute Law Revision Act 2010 (Act No. 8 of 2010) amended the FOI Act to replace the reference to ‘Internet site’ with a reference to ‘website’.  The Act also removed the capitalisation of the word ‘Internet’ so it is now ‘internet’.  These are technical amendments to ensure consistent use of language in laws which describe ‘websites’ and other internet‑related concepts and to ensure the expression is consistent with practical, everyday language.
Amendment Of The Foi REGULATIONS
Australian Human Rights Commission (Consequential Amendments) Regulations 2009
5.12
The Australian Human Rights Commission (Consequential Amendments) Regulations 2009 (Select Legislative Instrument 2009 No. 185) amended the Freedom of Information (Miscellaneous Provisions) Regulations 1982 to replace the reference to ‘Human Rights and Equal Opportunity Commission’ in Schedule 2 (which specifies principal offices with respect to prescribed authorities) with a reference to ‘Australian Human Rights Commission’.  This amendment is required because of an amendment to the Human Rights and Equal Opportunity Commission Act 1986.
Freedom of Information (Miscellaneous Provisions) Amendment Regulations 2009 (No. 1)
5.13
The Freedom of Information (Miscellaneous Provisions) Amendment Regulations 2009 (No. 1) (Select Legislative Instrument 2009 No. 276) amended the Freedom of Information (Miscellaneous Provisions) Regulations 1982 to insert a reference in Schedule 2 (which specifies principal offices with respect to prescribed authorities) to the General Manager of Fair Work Australia.
APPENDICES







































32
34
35

