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CHAPTER 2
REVIEW OF
FOI DECISIONS
Introduction
2.1
Under the FOI Act, an applicant who is dissatisfied with the decision of an agency on his or her initial FOI request has several avenues for review or redress.  The applicant can first seek internal review by the agency; then external merits review by the Administrative Appeals Tribunal; followed by appeals on possible errors of law to the Federal Court or High Court.  In addition, an applicant may make a complaint at any time on matters of administration to the Commonwealth Ombudsman.

2.2
Third parties under the Commonwealth FOI Act, being State Governments (sections 26A and 33A), commercial organisations (sections 27 and 43) and private individuals (sections 27A and 41), have the same review rights as an FOI applicant in the event that an agency decides to release documents contrary to their submissions.  Third parties may, however, choose to appeal directly to the Tribunal and are not required to first seek internal review.

2.3 Agencies are encouraged to delegate the authority to make initial decisions to the lowest practicable level.  This allows agencies to deal with requests efficiently in the first instance and to conserve the time of their senior officers on FOI matters.  The internal review procedure then allows an agency to reconsider its initial decision at a more senior level before recourse may be had to the Tribunal.  Section 23 of the FOI Act permits the responsible Minister or the principal officer of an agency either to make decisions themselves or to authorise officers of the agency to make decisions.

2.4 Part VI of the FOI Act deals both with internal review and the right to seek external merits review of a variety of agency decisions at the Administrative Appeals Tribunal.

Internal Review
2.5
A person dissatisfied with an agency’s decision on an application for access may apply to the agency for internal review of the decision (see section 54 of the FOI Act).  Such a review is an entirely fresh decision.  It is not appropriate for the internal review decision‑maker to merely ratify what went before.  Instead, the internal reviewer needs to consider matters anew, from the beginning and on their merits.  Internal review is generally a prerequisite to Tribunal review.  Subsection 54(2) requires that the internal review be conducted by a person other than the person who made the initial decision.  If the initial decision-maker is the responsible Minister or the principal officer of the agency, internal review is not available and application for review must be made directly to the Tribunal.

2.6
In 2008–09, 388 requests were made for internal review of agency decisions on access requests.  Of these requests, 197 were for review of decisions on requests for documents containing “personal” information and 191 were for review of decisions on requests for “other” information documents.  Appendix E contains details of internal review applications and results as reported by agencies, broken down into the categories of “personal” information and “other” information.

2.7
In this period, agencies made 352 decisions on internal review.  Of these, 156 (44%) affirmed the original decision; 39 (11%) were granted in full and 157 (45%) resulted in some concession by agencies to applicants.  184 applications for internal review were withdrawn.

2.8
There were 80 requests for internal review of decisions concerning amendment of personal records, and 37 decisions resulted in concession by agencies (see Appendix J). 

Administrative Appeals Tribunal
2.9
In external merit reviews (setting aside its recommendatory role in relation to conclusive certificates), the Administrative Appeals Tribunal considers the facts, law and policy aspects of the original decision afresh, and can make a new decision affirming, varying or setting aside the original decision.  “Merits review is characterised by the capacity for substitution of the decision of the reviewing person or body for that of the original decision maker” (see Administrative Review Council, Better Decisions: Review of Commonwealth Merits Review Tribunals, 1995, page 9).  Where, however, it is established that a document is an “exempt document” under the FOI Act, the Tribunal does not have power to decide that access to the document, so far as it contains exempt matter, is to be granted (see subsection 58(2) of the FOI Act).  The Tribunal’s decisions are appealable, but only in relation to errors of law, to the Federal Court of Australia.  The fee for an application to the Tribunal increases on each biennial anniversary of 1 July 1996 (based on a calculation related to Consumer Price Index figures).  The fee is currently $682.

2.10 Chart 4 shows the number of FOI applications recorded by the Administrative Appeals Tribunal since 1983–84.  Appendix F contains applications and results as reported by agencies, broken down into the categories of requests for documents containing “personal” information and requests for documents containing “other” information.  As in previous years, there is a considerable discrepancy between the number of applications reported by agencies (91 – see Appendix F) and that reported by the Tribunal (139 – see Appendix G).  The possible reasons for this discrepancy were canvassed in detail at paragraph 4.7 of the 1994–95 FOI Annual Report.  The Tribunal’s figures are accepted as a more accurate picture of the external appeals figures.  Appendix G provides a breakdown of application numbers in Tribunal FOI matters as drawn from Tribunal case data.
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2.11
Table 14 shows a breakdown by State and Territory Registry of the status of applications to the Administrative Appeals Tribunal.  This material has been provided by the Tribunal.

TABLE 14 – Appeals to the Administrative Appeals Tribunal: Breakdown by Registry

	REGISTRY
	Current at

30 June 2008
	Lodged

2008–09
	Decided

2008–09
	Current at

30 June 2009

	NSW
	83
	31
	76
	38

	VIC
	22
	62
	36
	48

	QLD
	4
	16
	7
	13

	SA
	3
	11
	8
	6

	WA
	6
	3
	5
	4

	TAS
	1
	2
	2
	1

	ACT
	2
	14
	10
	6

	NT
	0
	0
	0
	0

	TOTAL
	121
	139
	144
	116


2.12 Table 15 shows the outcome of decided applications to the Administrative Appeals Tribunal.  This material has been provided by the Tribunal.

TABLE 15 – Outcome of Decided Applications to the Administrative Appeals Tribunal: 2008–09

	BY CONSENT/WITHDRAWN
	TOTAL
	BY DECISION
	TOTAL
	OTHER
	TOTAL

	Affirmed
	0
	Affirmed
	18
	Fee not paid
	6

	Set Aside
	13
	Set Aside
	3
	Extension of time refused
	1

	Varied
	1
	Varied
	7
	
	


	Dismissed

	6
	Dismissed

	11
	
	

	Withdrawn

	78
	
	
	
	


Ombudsman

2.13 The Commonwealth Ombudsman has a statutory role under the FOI Act to review complaints about the handling of FOI requests by Australian Government agencies, including decisions, delays, and refusal or failure to act. 

2.14 During the year, the Ombudsman received 204 complaints and approaches about FOI matters.  Table 16 provides further details (this material has been provided by the Office of the Commonwealth Ombudsman).
TABLE 16 – Ombudsman FOI Complaints/Approaches Received and Finalised: 2008–09
	AGENCY
	Complaints/Approaches Received
	Complaints/Approaches Finalised

	Centrelink
	59
	61

	Department of Immigration and Citizenship
	22
	34

	Child Support Agency
	21
	23

	Australian Federal Police
	15
	17

	Australian Taxation Office
	9
	9

	Department of Veterans’ Affairs
	8
	4

	Australia Post
	6
	5

	Australian Securities and Investments Commission
	6
	8

	Dept of Education, Employment and Workplace Relations
	6
	8

	Department of Defence
	5
	7

	Others
	47
	45

	TOTAL
	204
	221


2.15
In his annual report for 2008–09, the Ombudsman notes that 2008–09 is likely to be the last full year for the current arrangements for investigating complaints under the FOI Act.  This is because a part of the Government’s FOI reforms involves the proposal to create a new statutory agency, the Office of the Information Commissioner, which would be responsible for oversight of information access and related matters in the Commonwealth.  The Office of the Information Commissioner will be headed by the Information Commissioner (a new office‑older) and supported by the Privacy Commissioner (an existing office-holder) and the Freedom of Information Commissioner (a new office‑holder).  The Ombudsman would retain jurisdiction to deal with FOI and privacy matters, but would ordinarily transfer any such complaint to the Office of the Information Commissioner. 

2.16
In 2008–09 the Ombudsman finalised 221 complaints and approaches about FOI, of which 51% were investigated.  As with most previous years, the main complaint issues were delay, the imposition and remission of fees and charges, and decisions not being explained well. 
2.17
The Ombudsman also noted that in some cases there could be improved compliance with the FOI Act requirement that an agency assist a person who wishes to make an FOI request, especially where agencies simply fail to act on attempted FOI requests that are technically invalid.  Delay, confusion and resentment can arise where a person does not know what is required, and the agency does not tell them.  The usual reason for invalidity is that a person has not paid, or requested remission of, the application fee.  The Ombudsman noted that this problem would be relieved by the proposed FOI reforms, which remove the requirement for an application fee. 
2.18
Another issue identified by the Ombudsman is that some agencies continue to read requests literally, as if they were carefully drafted contract clauses or legislative provisions.  This can lead to routine requests for uncontentious information being read so narrowly that they cover no documents likely to be of interest to the applicant, or so many documents that the agency says that it cannot manage the request or that the applicant must pay substantial charges.  Many agencies have schemes, either administrative or legislative, to enable a person to obtain documents about the handling of their matter without requiring an FOI request and at no charge or a minimal charge.  The Ombudsman considers that the interaction of these schemes and the FOI Act can be problematic, with FOI requests being read as requests for some other kind of access.  The Ombudsman has taken the view that someone who wants to make an FOI request (and thereby have access to formal time limits, review rights and a statement of reasons) should not be prevented from doing so.  However, if an agency can provide all or most of what an applicant wants in a simpler, quicker and cheaper way, it should do so after consulting the applicant.








































�	Applications dismissed by the consent of the parties under subsection 42A(1) of the Administrative Appeals Tribunal Act 1975 (Cth).


� 	Applications dismissed under subsections 42A(2) (non-appearance), 42A(4) (non�reviewable) and 42A(5) (failure to comply with a direction or proceed with an application) of the Administrative Appeals Tribunal Act 1975 (Cth).


�	Applications withdrawn by the applicant under subsection 42A(1A) of the Administrative Appeals Tribunal Act 1975 (Cth).
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